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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered by the Department of Agricul- 
ture. 


The decisions published herein may be described generally as de- 
cisions which are made in proceedings of a quasi-judicial character, 
and which, under the applicable statutes, can be made by the Sec- 
retary of Agriculture, or an officer authorized by law to act in his 
stead, only after notice and hearing or opportunity for a hearing. 
These decisions do not include rules and regulations of general ap- 
plicability which are required to be published in the Federal Regis- 
ter. 


The principal statutes concerned are the Agricultural Marketing 
Act of 1946 (7 U.S.C. 1621 et seg.), the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seg.), the Animal Quaran- 
tine and Related Laws (21 U.S.C. 111 et seg.), the Animal Welfare 
Act (7 U.S.C. 2181 et seg.), the Federal Meat Inspection Act (21 


U.S.C. 601 et seg.), the Grain Standards Act (7 U.S.C. 1821 et seq.), 
the Horse Protection Act (15 U.S.C. 1821 et seg.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 181 et seg.), the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), the Plant Quar- 
antine Act (7 U.S.C. 151 et seg.), the Poultry Products Inspection 
Act (21 U.S.C. 451 et seg.), and the Virus-Serum-Toxin Act of 1913 
(21 U.S.C. 151-158). 


The decisions published herein are arranged alphabetically by 
statute and within the statute section by date of issue or date the 
decision became final after expiration of the appeal period. They 
may be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department of Agriculture are published herein. 
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In re: DecraaF Dairies, Inc., AMA Docket No. M2-74. Decided 
August 1, 1984. 


Petitioner concurs with motion to dismiss—Dismissed. 


Kenneth S. Goldrich, Paramus, New Jersey, for complainant 
Garrett B. Stevens, for respondent 


Decision by Victor W. Palmer, Administrative Law Judge. 
DISMISSAL OF PETITION 


Upon consideration of respondent’s Motion to Dismiss Petition 
and petitioner’s response in which he concurs with the respondent, 
the petition is herewith dismissed with prejudice. 


In re: DEAN Foops Company, AMA Docket No. M-30-4. Decided 
August 20, 1984. 


Petitioner consents to dismissal of petition—Dismissed. 


Robert J. Kay, Madison, Wisconsin for complainant. 
Gregory Cooper, for respondent 


Decision by John A. Campbell, Administrative Law Judge 
ORDER GRANTING DISMISSAL OF PETITION 


For good cause shown, Respondent’s motion to dismiss the peti- 
tion in this proceeding, to which Petitioner consents, is hereby 
granted. 


Accordingly, the petition is dismissed. 
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In re: Mark SENSENIG AND ANTHONY MARZIGLIANO, AQ Docket No. 
53. Decided July 2, 1984. 


Jurisdiction admitted—Civil Penalty. 
Thomas E. Bundy, for complainant, Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This Proceeding was instituted under the Act of February 2, 
1908, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Mark Sensenig, respondent, violated the 
Act and regulations promulgated thereunder (9 CFR § 81.1 et seg.). 
Respondent Mark Sensenig and complainant have agreed that this 
proceeding should be terminated as to respondent Mark Sensenig 
by entry of the Consent Decision set forth below and have agreed 
to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent Mark Sensenig specifically 
admits that the Secretary of the United States Department of Agri- 
culture has jurisdiction in this matter, neither admits nor denies 
the remaining allegations in the complaint, admits to the Findings 
of Fact set forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDS OF FACT 


1. Mark Sensenig, herein referred to as respondent, is an individ- 
ual whose mailing address is R.D. 1, Glenwood Drive, Ephrata, 
Pennsylvania 19522. 

2. On or about November 15, 1983, respondent Mark Sensenig 
moved interstate 560 turkeys from Ephrata, Pennsylvania, a quar- 
antined area, to West New York, New Jersey. 
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CONCLUSIONS 


Respondent Mark Sensenig having admitted the jurisdictional 
facts and having agreed to the provisions set forth in the following 
order in disposition of this proceeding, such order and decision will 
be issued. 


ORDER 


The respondent is assessed a civil penalty of seven hundred and 
fifty dollars ($750.00) which shall be payable to the “Treasurer of 
the United States,” by certified check or money order and which 
shall be forwarded to Thomas E. Bundy, Office of the General 
Counsel, Room 2422-South Building, United States Department of 
Agriculture, Washington, D.C. 20250, within thirty (30) days from 
the effective date of this order. 

This order shall become effective on the day this order is served 
upon the respondent. 


In re: Fiyina Ticer Line Inc. AQ Docket No. 22. Decided July 20, 


1984. 


Consent—Civil Penalty. 


Sally M. Lorang, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Acts of August 30, 
1890, as amended (1890 Act) and February 2, 1903, as amended, 
(1903 Act) (21 U.S.C. §§ 105, 111 and 120) by a complaint filed by 
the Administrator of the Animal and Plant Health Inspection Serv- 
ice alleging that Flying Tiger Line Inc., respondent, violated the 
Acts and regulations promulgated thereunder (9 CFR § 91.1 et seq.). 
The parties have agreed that this proceeding should be terminated 
by entry of the Consent Decision set forth below and have agreed 
to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent specifically admits that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 
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(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seq.) for fees and other expenses incurred 
by the respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Flying Tiger Line Inc., respondent, is a corporation organized 
and incorporated in the state of Delaware with corporate headquar- 
ters located at 7401 World Way West, P.O. Box 92935, Los Angeles, 
California 90009. 

2. On or about June 10, 1983, the respondent moved or caused to 
be moved from Dallas, Texas, through Atlanta, Georgia, to a port 
of embarkation at Jamaica, New York, four horses. 

3. On or about June 11, 1983, the respondent exported or offered 


for exportation from J.F. Kennedy International Airport, Jamaica, 
New York, to Milan, Italy, four horses. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding with respect to respondent Flying 
Tiger Line Inc., such order and decision will be issued. 


ORDER 


The respondent is assessed a civil penalty of two thousand two 
hundred and fifty dollars ($2,250). The respondent shall send a cer- 
tified check or money order for $2,250, payable to the “Treasurer of 
the United States,” to Sally M. Lorang, Office of the General Coun- 
sel, Room 2422, South Building, United States Department of Agri- 
culture, Washington, D. C., 20250, within thirty (30) days from the 
effective date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon the respondent. 
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In re: Steve Skene, AQ Docket No. 45, Decided July 25, 1984. 


Movement of animal into U.S.—Civil Penalty. 


Kevin B. Thiemann, for complainant. 
Respondent, pro se. 


Decision by William Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111, 120 and 122) by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that Steve Skene, respondent, violated 
the Act and regulations promulgated thereunder (9 CFR § 92.1 et 
seq.). The parties have agreed that the proceeding should be termi- 
nated by entry of the Consent Decision set forth below and have 
agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent specifically admits that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) Any further procedure; 

(b) Any requirements that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Steve Skene, respondent, is an individual whose mailing ad- 
dress is 6 Fifth Avenue, Kingston, Ontario K7K 2K9. 

2. On or about June 18, 1983, the respondent moved one (1) horse 
from Canada into the United States. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
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disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of two hundred United 
States dollars ($200.00) which shall be payable to the “Treasurer of 
the United States” by certified check or money order, and which 
shall be forwarded to Kevin B. Thiemann, Office of the General 
Counsel, Room 2422 South Building, United States Department of 
Agriculture, Washington, D. C. 20250, within thirty (30) days from 
the effective date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon the respondent. 


In re: Fiore CriscitrE.ui, Louis CrisciTELuI and CRISCITELLI BROTH- 
ERS, AQ Docket No. 35. Decided July 31, 1984. 


Garbage fed to swine—Civil Penalty. 


Sally Lorang, for complainant. 
Charles Strom, Suffield, CT, for respondents. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Swine Health Protec- 
tion Act, as amended (Act) (7 U.S.C. § 3801 et seg.), by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Fiore Criscitelli, Louis Criscitelli and 
Criscitelli Brothers, Respondents, violated the Act and regulations 
promulgated thereunder (9 CFR § 166.1 et seg.). The parties have 
agreed that this proceeding should be terminated by entry of the 
Consent Decision set forth below and have agreed to the following 
stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, Respondents specifically admit that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admit nor deny the remaining allega- 
tions in the complaint, admit to the Findings of Fact set forth 
below, and waive: 

(a) Any further procedure; 

(b) Any requirements that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 
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(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 
2. Respondents also stipulate and agree that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waive any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
Respondents in connection with the proceeding. 


FINDINGS OF FACT 

1. Fiore Criscitelli and Louis Criscitelli, doing business as Crisci- 
telli Brothers, Respondents, are individuals whose mailing address 
is 53 Park Avenue, Enfield, Connecticut 06083. 

2. On or about March 9, 1983, the Respondents fed garbage to 
swine. 

3. On or about May 5, 1983, the Respondents fed garbage to 
swine. 

4. On or about July 12, 1983, the Respondents fed garbage to 
swine. 

5. On or about August 11, 1983, the Respondents fed garbage to 
swine. 


CONCLUSIONS 


The Respondents having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 


disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


1. Respondents are assessed a civil penalty of sixteen thousand 
dollars ($16,000); however, ten thousand dollars ($10,000) shall be 
held in abeyance and will not become due and payable: 

(a) For so long as Respondents shall pay six thousand dollars 
($6,000.00) which shall be payable in the following manner. Re- 
spondents shall made an initial payment by sending a certified 
check or money order for one thousand dollars ($1,000.00), payable 
to the “Treasurer of the United States’, and which shall be for- 
warded to Sally M. Lorang, Office of the General Counsel, Room 
2422 South Building, United States Department of Agriculture, 
Washington, D.C. 20250, on or before September 1, 1984. Respond- 
ent shall send the remaining five thousand dollars ($5,000) in 
monthly installments of one thousand dollars, on or before the first 
day of each of the next five subsequent months, payable in the 
above manner; and 
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(b) For as long as, within two years of the effective date of this 
Order, Respondents do not violate (as that term is defined in para- 
graph 2 infra) any provision of the Swine Health Protection Act or 
regulations issued thereunder. 

2. The term violate, as used in paragraph 1(b) herein, means a 
violation found upon conviction (or upon affirmation of conviction, 
if appealed) or upon a final decision in a formal adjudicatory pro- 
ceeding before the Secretary (or upon affirmation of the Secretary’s 
decision, if appealed), and if it is found that there is any such viola- 
tion of any term of this Order, the remaining $10,000 held in abey- 
ance shall become due and payable immediately. This provision 
shall not preclude the referral of any such violation to the United 
States Department of Justice for possible criminal or civil proceed- 
ings. 

3. This Order shall become effective on the day upon which serv- 
ice of this Order is made upon the Respondents. 


In re: GROovE MANUFACTURING Co., MicHAEL A. WorRDEN and 
Grorce G. WarNnErR, AQ Docket No. 72, Decided July 5, 1984. 


Moved four duck carcasses from shooting preserve—Civil Penalty. 


Jaru Ruley, for complainant. 
J.L. Doyle, for respondents 


Decision by John G. Liebert, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111, 120 and 134 et seg.) by a 
complaint filed by the Administrator of the Animal and Plant 
Health Inspection Service alleging that Grove Manufacturing Co., 
Michael A. Worden, and George G. Warner, respondents, violated 
the Act and regulations promulgated thereunder (9 CFR §§ 81.1 et 
seq.). The parties have agreed that this proceeding should be termi- 
nated by entry of the Consent Decision set forth below and have 
agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondents admit specifically that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admit nor deny the remaining allega- 
tions in the complaint, admit to the Finding of Facts set forth 
below, and waive: 

(a) Any further procedure; 
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(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondents also stipulate and agree that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waive any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. §§ 504 et seg.) for fees and other expenses incurred by the 
respondents in connection with this proceeding. 


FINDINGS OF FACT 


1. Grove Manufacturing Co., herein referred to as the respond- 
ent, is a business entity in the State of Pennsylvania having its 
business address at P.O. Box 21, Shady Grove, Pennsylvania 17251. 

2. Michaeal A. Worden, herein referred to as the respondent, is 
an individual whose mailing address is P.O. Box 251, Blue Ridge 
Summit, Pennsylvania 17214. 

3. George G. Warner, herein referred to as the respondent, is an 


individual whose mailing address is P.O. Box 250, Blue Ridge 
Summit, Pennsylvania 17214. 

4. On or about January 23, 1984, respondents moved four duck 
carcasses interstate from the Hay Knob Shooting Preserve, Blue 
Ridge Summit, Pennsylvania, to the Emmitsburg Veterinary Hos- 
pital, Emmitsburg, Maryland. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


The respondents, Grove Manufacturing Co., Michael A. Worden, 
and George G. Warner, are assessed a civil penalty of five hundred 
dollars ($500) each, a total of fifteen hundred dollars ($1,500.00), 
which shall be payable to the “Treasurer of the United States” by 
certified check or money order, and shall be forwarded to Jaru 
Ruley, Office of the General Counsel, Room 2422, So. Bldg., United 
States Department of Agriculture, Washington, D.C. 20250, within 
thirty (30) days from the effective date of this order. 





SIMON VEJAR SANCHEZ 
Volume 43 Number 4 


This order shall become effective on the date upon which service 
of this order is made upon respondents 


In re: Simon VeEsAR SANCHEZ, AQ Docket No. 18. Decided July 13, 
1984. 


Import of cattle from Mexico—Civil Penalty. 


Respondent violated Act and regulations during input of 19 cattle from Mexico to 
Texas. Civil penalty assessed. 


Kris Ikejiri, for complainant. 
Temple Ingram, Jr., El Paso, Texas, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION AND ORDER 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by theAdministrator of the Animal and Plant Health Inspec- 
tion Service alleging that Simon Vejar Sanchez violated the Act 
and regulations promulgated thereunder (9 CFR § 92.1 et seg.). Re- 
spondent. Simon Vejar Sanchez and the complainant have agreed 
that this proceeding should be terminated by entry of the Consent 
Decision set forth below and have agreed to the following stipula- 
tions: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent Simon Vejar Sanchez admits 
specifically that the Secretary of the United States Department of 
Agriculture has jurisdiction in this matter, neither admits nor 
denies the remaining allegations in the complaint, admits to the 
Findings of Fact set forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent Simon Vejar Sanchez also stipulates and agrees 
that United States Department of Agriculture is the “prevailing 
party” in this proceeding and waives any action against the United 
States Department of Agriculture under the Equal Access to Jus- 
tice Act of 1980 (5 U.S.C. § 504 et seg.) for fees and other expenses 
incurred by him in connection with this proceeding. 
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FINDINGS OF FACT 


1. Simon Vejar Sanchez, respondent, is an individual whose mail- 
ing address is P.O. Box 726, Van Horn, Texas 79855. 

2. On or about April 25, 1983, respondent Simon Vejar Sanchez 
imported from Mexico into Texas approximately 19 cattle. 


CONCLUSIONS 


Respondent Simon Vejar Sanchez having admitted the jurisdic- 
tional facts and having agreed to the provisions set forth in the fol- 
lowing order in disposition of this proceeding, such order and deci- 
sion will be issued. 


ORDER 


Respondent Simon Vejar Sanchez is assessed a civil penalty of 
one thousand dollars ($1,000.00) which shall be payable to the 
“Treasury of the United States” by certified check or money order, 
and which shall be forwarded to Kris H. Ikejiri, Office of the Gen- 
eral Counsel, Room 2422 South Building, United States Depart- 
ment of Agriculture, Washington, D.C. 20250, within thirty (80) 
days from the effective date of this order. 

This order shall become effective on the day this order is served 
upon the respondent. 


In re: Eppie Gaskins, AQ Docket No. 52. Decided August 1, 1984. 
Moved cattle interstate—Civil Penalty. 


Kevin Thiemann, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111, 120 and 122) by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that Eddie Gaskins, respondent, violat- 
ed the Act and regulations promulgated thereunder (9 CFR § 78.1 
et seq.). The parties have agreed that the proceeding should be ter- 
minated by entry of the Consent Decision set forth below and have 
agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent specifically admits that the Sec- 
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retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) Any further procedure; 

(b) Any requirements that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Dcpart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Eddie Gaskins, respondent, is an individual whose mailing ad- 
dress is 1506 N.W. 38rd Street, Lawton, Oklahoma 73505. 


2. On or about February 20, 1983, the respondent delivered for 
interstate movement from Lawton, Oklahoma to Benjamin, Texas 
at least fifty-seven (57) cattle. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of the proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of one hundred dollars 
($100.00) which shall be payable to the “Treasurer of the United 
States” by certified check or money order, and which shall be for- 
warded to Kevin B. Thiemann, Office of the Counsel, Room 2422 
South Building, United States Department of Agriculture, 12th and 
Independence Ave., S.W., Washington, D.C. 20250, within thirty 
(30) days from the effective date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon the respondent. 
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In re: Daviw D. Urtz, DVM, VA Docket No. 32. Decided August 2, 
1984. 


Violation of standards for accredited veterinarians—Consent—Suspension. 


Sherrie Kepke, for complainant. 
K.L. Mclff, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the regulations governing 
the Accreditation of Veterinarians and Suspension or Revocation of 
such Accreditation (9 CFR § 160.1 et seg.), hereinafter referred to as 
the regulations, by a Complaint filed by the Administrator, Animal 
and Plant Health Inspection Service, United States Department of 
Agriculture, alleging that the respondent violated the Standards 
for Accredited Veterinarians (9 CFR §§ 161.2(b), (d), (g), (h), and (j)). 
This decision is entered pursuant to the consent decision provisions 
of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). The parties have agreed that this proceeding should be ter- 
minated by the entry of the Consent Decision set forth below and 
have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent admits specifically that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, admits the Findings of Fact set forth below, 
and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et. seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. David D. Urie, DVM, hereinafter referred to as the respond- 
ent, is an individual whose mailing address is 75 West - 700 North, 
Richfield, Utah 84701. 
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2. Respondent is now, and at all times material here was, a 
Doctor of Veterinary Medicine and an Accredited Veterinarian in 
the State of Utah, under the provisions of the regulations of Title 
9, Code of Federal Regulations, Parts 160-162. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


1. Respondent’s veterinary accreditation is hereby suspended for 
the period of time which began on April 19, 1984 and ends on No- 
vember 1, 1984, provided, that, if the respondent performs any ac- 
tions during such suspension for which veterinary accreditation is 
required, then respondent’s veterinary accreditation shall be re- 
voked. Before such action is taken, respondent will be afforded an 
opportunity for a hearing concerning the matter. 

2. This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the day upon 
which service of this order is made upon the respondent. 


In re: JERRY LAUGHLIN, AQ Docket No. 67. Decided August 8, 1984. 


Repeated movement of cattle interstate—Consent—Civil Penalty. 


Terry L. Medley, for complainant. 
William C. Morgan, Wayneville, MO, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Jerry Laughlin, respondent, violated the 
Act and regulations promulgated thereunder (9 CFR § 78.1 e¢ seq.). 
The parties have agreed that this proceeding should be terminated 
by entry of the Consent Decision set forth below and have agreed 
to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent specifically admits that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
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tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding- 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that United States De- 
partment of Agriculture is the “prevailing party” in this proceed- 
ing and waives any action against the United States Department of 
Agriculture under the Equal Access to Justice Act of 1980 (5 U.S.C. 
§ 504 et seg.) for fees and other expenses incurred by the respond- 
ent in connection with this proceeding. 


FINDINGS OF FACT 


1. Mr. Jerry Laughlin, respondent, is an individual whose mail- 
ing address is P.O. Box 308, Waynesville, Missouri 65583. 
2. On or about January 16, 1983, the respondent moved seventy- 


four (74) cattle interstate from the State of Missouri to Lamar, Col- 
orado. 

3. On or about February 10, 1983, the respondent moved seventy- 
two (72) cattle interstate from the State of Missouri to Lamar, Colo- 
rado. 

4. On or about February 12, 1983, the respondent moved sixty- 
five (65) cattle interstate from the State of Missouri to Lamar, Colo- 
rado. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 


disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


Respondent is assessed a civil penalty of two thousand dollars 
($2,000.00) which shall be payable in two (2) one thousand dollars 
($1,000) installments to the “Treasury of the United States” by cer- 
tified check or money order, and which shall be forwarded to Terry 
L. Medley, Office of the General Counsel, Room 2422 South Build- 
ing, United States Department of Agriculture, Washington, D.C. 
20250. The first installment is to be received on or about August 
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15, 1984 and the second installment to be received on or about Sep- 
tember 15, 1984. 


This order shall become effective on the day this order is served 
upon the respondent. 


In re: GERALD Gorpon, AQ Docket No. 78. Decided August 8, 1984. 
7 


Interstate movement of cattle—Consent—Civil penalty. 


Kevin B. Thiemann, for complainant. 
Stephen Oder, Texarkana, AR, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111, 120 and 122) by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that Gerald Gordon, respondent, violat- 


ed the Act and regulations promulgated thereunder (9 CFR § 78.1 
et seq.). The parties have agreed that the proceeding should be ter- 
minated by entry of the Consent Decision set forth below and have 
agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent specifically admits that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) Any further procedure; 

(b) Any requirements that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 
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FINDINGS OF FACT 


1. Gerald Gordon, respondent, is an individual whose mailing ad- 
dress is Route 2, Paris, Texas 75460. 

2. On or about October 28, 1983, the respondent moved eight (8) 
cows interstate from Hope, Arkansas, within a Class C state, to 
Paris, Texas. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of the proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of five hundred dollars 
($500.00) which shall be payable to the “Treasurer of the United 
States” by certified check or money order, and which shall be for- 
warded to Kevin B. Thiemann, Office of the General Counsel, 
Room 2422 South Building, United States Department of Agricul- 
ture, 12th and Independence Ave., S.W., Washington, D.C. 20250, 
within thirty (30) days from the effective date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon the respondent. 


In re: Dr. JosepH E. Cowpin, AQ Docket No. 10. Decided August 
15, 1984. 


Interstate movement of cattle—Consent—Civil Penalty. 


Andrea Bateman, for complainant. 
Respondent, pro se. 


Decision by John A Campbell, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111, 120 and § 122) by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that Dr. Joseph E. Cowdin, respondent, 
violated the Act and regulations promulgated thereunder (9 CFR 
§ 78.1 et seqg.). The parties have agreed that this proceeding should 
be terminated by entry of the Consent Decision set forth below and 
have agreed to the following stipulations: 
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1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent admits specifically that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Finding of Facts set forth 
below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred respond- 
ent in connection with this proceeding. 


FINDINGS OF FACT 


1. Dr. Joseph E. Cowdin, respondent, is an individual whose mail- 
ing address is P.O. Box 173, Grand Cane, Louisiana, 71032. 

2. On or about March 15, 1983, the respondent moved two cows 
interstate from Grand Cane, Louisiana to Gilmer, Texas. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of two hundred dollars 
($200) which shall be payable to the, “Treasurer of the United 
States” by certified check or money order, and shall be forwarded 
to Andrea Bateman, Office of the General Counsel, Room 2422 So. 
Bldg., United States Department of Agriculture, Washington, D.C. 
20250, within (30) days from the effective date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon the respondent. 
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In re: CHarRtes Renrro, AQ Docket No. 74. Decided August 17, 
1984. 


Interstate movement of cattle—Consent—Civil Penalty. 


Kevin Thiemann, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111, 120 and 122) by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that Charles Renfro, respondent, violat- 
ed the Act and regulations promulgated thereunder (9 CFR § 78.1 
et seq.). The parties have agreed that this proceeding should be ter- 
minated by entry of the Consent Decision set forth below and have 
agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent specifically admits that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) Any further procedure; 

(b) Any requirements that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision, and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for the fees and other expenses incurred by 
the respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Charles Renfro, respondent, is an individual whose address is 
Mansfield, Louisiana 71052. 

2. On or about September 30, 1983, the respondent moved eight 
(8) cattle interstate from Mansfield, Louisiana, within a Class C 
area, to Ladonia, Texas. 
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3. On or about September 30, 1983, the respondent moved three 
(3) cattle interstate from Mansfield, Louisiana, within a Class C 
area, to Lufkin, Texas. 

4, On or about September 30, 1983, the respondent moved one (1) 
cow interstate from Mansfield, Louisiana, within a Class C area, to 
Texarkana, Texas. 

5. On or about September 30, 1983, the respondent moved three 
(8) cattle interstate from Mansfield, Louisiana, within a Class C 
area, to Corsicana, Texas. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of five hundred dollars 
($500.00) which shall be payable to the “Treasurer of the United 
States” by certified check or money order, and which shall be for- 
warded to Kevin B. Thiemann, Office of the General Counsel, 
Room 2422, South Building, United States Department of Agricul- 
ture, Washington, D.C. 20250, within thirty (30) days from the ef- 
fective date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon the respondent. 


In re: CHASE AND JOHNSON Livestock, INc., AQ Docket No. 36. De- 
cided August 22, 1984. 


Interstate movement of cattle—Consent—Civil Penalty. 


Sally Lorang, for complainant. 
Respondent, pro se. 


Decision by John A Campbell, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111, 120, 122) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Chase and Johnson Livestock, Inc., re- 
spondent, violated the Act and regulations promulgated thereunder 
(9 CFR § 78.1 et seg.). The parties have agreed that this proceeding 
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should be terminated by entry of the Consent Decision set forth 
below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent specifically admits that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding. 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Chase and Johnson Livestock, Inc., respondent, is a corpora- 
tion, incorporated under the laws of the State of Kentucky and 
having its principal place of business at P.O. Box 806, Glasgow, 
Kentucky 42141. 

2. On or about February 11, 1983, the respondent moved or 
caused to be moved interstate from Waynesboro, Tennessee, to Lou- 
isville, Kentucky, three (3) calves. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of two hundred and 
fifty dollars ($250). The respondent shall send a certified check or 
money order for $250, payable to the “Treasurer of the United 
States”, to Sally Lorang, Office of the General Counsel, Rm. 2422 
So. Bldg., United States Department of Agriculture, Washington, 
D.C. 20250, within thirty (30) days from the effective date of this 
order. 
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This order shall become effective on the day upon which service 
of this order is made upon the respondent. 


In re: Cart H. Fercuson, AQ Docket No. 83. Decided August 29, 
1984. 


Interstate movement of cattle—Consent—Civil Penaity. 


Kris H. Ikejiri, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §111 and § 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Carl H. Ferguson violated the Act and 
regulations promulgated thereunder (9 CFR §71.1 and §78.1 et 
seq.). Respondent Carl H. Ferguson and the complainant have 
agreed that this proceeding should be terminated by entry of the 
Consent Decision set forth below and have agreed to the following 
stipulations: 

1. For the purpose of this stipulation and the provisions of this 
Consent Decision only, respondent Carl H. Ferguson admits specifi- 
cally that the Secretary of the United States Department of Agri- 
culture has jurisdiction in this matter, neither admits nor denies 
the remaining allegations in the complaint, admits to the Findings 
of Fact set forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent Carl H. Ferguson also stipulates and agrees that 
United States Department of Agriculture is the “prevailing party” 
in this proceeding and waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seg.) for fees and other expenses incurred 
by the respondent in connection with this proceeding. 
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FINDINGS OF FACT 


1. Carl H. Ferguson, respondent, is an individual whose address 
is Route 3, Lindsay, Oklahoma 73052. 

2. On or about September 14, 1983, the respondent moved inter- 
state from Bossier City, Louisiana to Lindsay, Oklahoma, approxi- 
mately 24 cattle. 

3. On or about September 21, 1983, the respondent moved inter- 
state from Bossier City, Louisiana, to Lindsay, Oklahoma, approxi- 
mately 48 cattle. 


CONCLUSIONS 


Respondent Carl H. Ferguson having admitted the jurisdictional 
facts and having agreed to the provisions set forth in the following 
order in disposition of this proceeding, such order and decision will 
be issued. 


ORDER 


Respondent Carl H. Ferguson is assessed a civil penalty of two 
thousand dollars ($2,000.00) which shall be payable to the “Treas- 
ury of the United States” by certified check or money order, and 
which shall be forwarded to Kris H. Ikejiri, Office of the General 
Counsel, Room 2422 South Building, United States Department of 
Agriculture, Washington, D.C. 20250, within thirty (30) days from 
the effective date of this order. 

This order shall become effective on the day this order is served 
upon the respondent. 


In re: Dr. Mina A. Hetnen, VA Docket No. 28. Decided August 7, 
1984. 


Decision and order to revoke accredition not appealed within time limit—Final. 


Respondent violated Standards of Accreditation for Veterinarians for failure to 
maintain accurate records—Accreditation Revoked. 


Terry Medley, for complainant. 
George Pselas, Port Richey, FL, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 


This disciplinary administrative proceeding began with a Com- 
plaint filed December 9 1983, alleging violations of the Standards 
for Accredited Veterinarians (9 CFR 161.2), and seeking revocation 
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of Respondent’s status as a federally accredited veterinarian (9 
CFR 161.3). 

Respondent, in his letter filed January 3, 1984, denied the allega- 
tions of the Complaint, alleged compliance with the required veteri- 
nary standards, and asked for an oral hearing. Respondent also al- 
leged that the charges were brought with a discriminatory and re- 
taliative motive. The matter was set for hearing and then resched- 
uled at the request of the Respondent. Another request of Respond- 
ent to reschedule the second hearing was denied. Respondent did 
not appear at the hearing in Tampa, Florida, March 29, 1984. 

Respondent, Dr. Heinen, has filed two post-hearing letters (5/7/ 
84 and 5/22/84), in effect, seeking to reopen the March 29, 1984 
Tampa, Florida hearing.! Respondent received timely and proper 
notice of the hearing and apparently assumed his request to again 
postpone it would be granted. 

The rules of practice specify that “[a] respondent who, after 
being duly notified, fails to appear at the hearing without good 
cause, shall be deemed to have waived the right to an oral hearing 
... and to have admitted any facts which may be presented at the 
hearing, Such failure by the respondent shall also constitute an ad- 
mission of all of the material allegations of fact contained in the 
complaint...” 7 CFR 1.141(e). 

Respondent Heinen has not set forth any grounds to excuse or 
justify his failure to appear at the hearing in Tampa, Florida on 
March 29, 1984. Respondent apparently had an attorney—or was at 
least in contact with an attorney from time to time concerning this 
matter. Respondent’s conduct appears to be consciously dilatory. 
Respondent has not shown “good cause” to warrant or justify re- 
opening that hearing. 


I 


In essence, the Complaint charges that the Respondent, Dr. Mina 
A. Heinen, a federally accredited veterinarian, failed to record the 
official ear tag numbers (permanent identification numbers) of 
cattle on three (3) occasions, February 16, March 30 and June 20 
1982, when he conducted brucellosis tests at the Palm River Dairy, 
Crystal Springs, Florida. In addition, the Complaint: also alleges 
that Respondent, Dr. Heinen, vaccinated calves for brucellosis and 
failed to tattoo their ear to permanently identify them as having 
had a brucellosis vaccination. 


1 After dictation of this, an amended Motion to reopen the hearing was filed June 
4, 1984 by an attorney for Respondent, which adds nothing to the record and is 
denied. 
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The records of the brucellosis tests must be accurately made to 
identify, isolate and order diseased cattle to slaughter. Retesting of 
infected herds is required until two negative herd tests (i.e., no bru- 
cellosis infected cattle are found) are obtained. The brucellosis test 
records must be accurate and reliable to create a paper trail to ac- 
complish this. 

Respondent was seen using bangle tags (i.e., unofficial and non- 
permanent identification tags) rather than using the official perma- 
nent identification tag numbers of the cattle that were being tested 
for brucellosis. It was easier to obtain and record the bangle tags 
than it was the official permanent identification tag numbers. 

When inquiry was made to him, Respondent, Dr. Heinen, said 
that he would correlate the bangle tag numbers with the official 
permanent identification tag numbers by using the dairy farm 
records. Respondent Heinen was told that the dairy farm records 
were not accurate nor up to date for that purpose, but he ignored 
this information. 

By reason of this, Respondent, Dr. Heinen, misidentified cattle 
reporting on the dates in question that he had examined six head 
of livestock that had, in fact, previously been reported to have been 
slaughtered and one head of livestock which had a positive brucel- 
losis reaction, but was not promptly removed from the herd and 
sent to slaughter. 

An audit was then made of Respondent Dr. Heinen’s brucellosis 
tests reports which revealed many inaccuracies resulting from his 
failure to properly identify cattle. These errors delayed the remov- 
al and slaughter of sick cattle and required extensive herd retest- 
ing. This unnecessarily increased costs and enhanced, rather than 
reduced, the spread of this contagious disease. 

The evidence establishes, and Respondent admits by his failure 
to appear at the hearing, that on at least three occasions the Re- 
spondent, Dr. Mina A. Heinen, while conducting brucellosis tests 
wilfully and knowingly failed, neglected and refused to properly 
identify the cattle undergoing those tests by reason of his failure to 
take the permanent identification number from the official ear tag 
on the livestock at the time of the examination. 

In addition, on March 22, 1982, Respondent, Dr. Mina A. Heinen, 
vaccinated twenty-five calves for brucellosis, but failed to tattoo 
their ears to show that they had been vaccinated. When asked 
about this, Respondent, Dr. Heinen, replied that “we don’t do that 
anymore.” Complainant’s Exhibit 15. 

Furthermore, when Respondent, Dr. Mina A. Heinen, attached 
vaccination tags on the calves, they were improperly placed “too 
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deep in the ear” and were gone, lost, on reexamination about eight 
months later. Complainant’s Exhibit 5. 

Respondent, Dr. Mina A. Heinen, on or about March 22, 1982, 
vaccinated twenty-five calves and willfully failed, neglected or re- 
fused to tattoo them. 

As a result of these failures to comply with the requirements to 
properly identify the animal and carry that identification into the 
official brucellosis reporting and marking system, in accordance 
with federal and state regulations and instructions issued to Re- 
spondent by the Area Veterinarian in Charge or the State Animal 
Health Official, the exposure of other cattle to infectious brucello- 
sis was significantly increased and prolonged. 

Calves which were vaccinated for brucellosis must have their ear 
tattooed to permanently identify them for such animals can later 
show “false positive reactions” when tested for brucellosis and the 
animal will unnecessarily be designated for slaughter because of 
that positive reaction. 

Thus, Respondent, Dr. Mina A. Heinen, a doctor of veterinary 
medicine and a federally accredited veterinarian (under 9 CFR 
160-162) whose mailing address is 104 East Ivanhoe, Port Richey, 
Florida 33568, has knowingly, and willfully violated the provisions 
of 9 CFR 1.161.2 (b), (d), (g) and (h) as charged in the Complaint. 


Il 


Complainant seeks revocation of Respondent’s status as a feder- 
ally accredited veterinarian. Complainant presents comprehensive, 
clear and persuasive arguments which are adopted. 

The U.S. Department of Agriculture has spent millions of dollars 
to implement and administer the disease control and eradication 
programs. In order for the Department to continue to control and 
eradicate infectious diseases of livestock, it must have the complete 
and unfettered cooperation of its accredited veterinarians. The 
standards do not require anything more than conformity with the 
most fundamental rules of professional conduct. They require, in 
applicable part, that a veterinarian shall not sign any certificate, 
form, record or report, or permit such a certificate, form, record or 
report to be used until, and unless, he has ascertained that the 
statements therein are complete, clear and accurate; that an ac- 
credited veterinarian shall take such measures as are necessary to 
prevent the spread of communicable diseases of livestock and poul- 
try; and that an accredited veterinarian shall carry out his respon- 
sibilities under the Federal-State cooperative disease control and 
‘eradication programs in accordance with instructions issued to him 
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by the Veterinarian in Charge or the State Animal Health Official, 
or both. 

It has been established through the testimony of Dr. William B. 
Grene, Veterinarian in Charge for the State of Florida, that for all 
practical purposes the day to day administration of disease control 
and eradication programs rests with the accredited veterinarian be- 
cause he is the continuing arm of State and Federal government 
(Tr. 98). Respondent, as the accredited veterinarian, was responsi- 
ble for the administration of brucellosis herd tests, for submitting 
records of those brucellosis herd tests, and for vaccinating calves 
against brucellosis and properly identifying and tattooing each vac- 
cinated calf. The evidence presented establishes that respondent is 
unable to carry out his responsibilities in accordance with the in- 
structions issued to him. 

The successful administration of the Federal and state disease 
control programs is contingent upon the integrity of the individual 
performing the herd tests and recording and reporting the tests re- 
sults. The evidence presented shows that respondent has not accu- 
rately completed the test record forms and has failed to accurately 
complete official vaccinations. (C.E. #9-19) 

In response to similar misconduct, respondent’s fee basis contract 
was suspended on two occasions. (Tr. 35-36) Prior to reinstatement 
of that contract, respondent received individualized instruction on 
the proper procedures for, among other things, completing brucello- 
sis test records and calfhood vaccination. (Tr. 36). The evidence pre- 
sented here discloses that respondent was unable to satisfactorily 
complete the test records and the calfhood vaccination after addi- 
tional personalized instruction. Respondent is thus unable to 
assure the Department that he can comply with the Standards for 
Accredited Veterinarians. The complainant thus submits that revo- 
cation of respondent’s accreditation is appropriate. 

The two major aims of 9 CFR 161.3, which provides for suspen- 
sion or revocation of a veterinarian’s accreditation, are compliance 
and deterrence. In permitting respondent to be an accredited veter- 
inarian, the Department has, in effect, granted him a privilege. 
Revocation or suspensions of the privilege for failure to comply 
with the standards is not primarily punishment for past offenses, 
but it is a necessary power granted to the Secretary of Agriculture 
to assure compliance. Nicholas and Co. v. Secretary of Agriculture, 
131 F.2d 651, 659 (1st Cir., 1942). In an administrative proceeding, 
deterrence of others, not punishment of a particular respondent is 
a primary goal. 

In re Indiana Slaughtering Co., 35 A.D. 1822, 1831 (1976). In sum, 
the sanction should be adequate to deter the respondent and others 
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from future violations, thus assuring future compliance. The evi- 
dence presented at the hearing establishes that the only sanction 
adequate to accomplish the stated goals of section 161.3 is revoca- 
tion of his accreditation. (Tr. 98-100) 

If respondent veterinarian accreditation is suspended, that ac- 
creditation is automatically reinstated after the period of suspen- 
sion has expired. On the other hand, if his veterinarian accredita- 
tion is revoked, he must reapply and, among other things, furnish 
adequate assurances that he will faithfully fulfill the duties of ac- 
credited veterinarian in the future. (Tr. 98-100) The assurance of 
future compliance becomes paramount in view of respondent’s ac- 
tions which are in direct violation of the standards for accredited 
veterinarians. 

The respondent failed to correctly identify, by permanent official 
eartag number, some of the animals listed on the brucellosis test 
reports he issued (Tr. 68-76, C.E. #9-14). The listing of the perma- 
nent official eartag number of each animal is an important require- 
ment of the standards. Respondent’s failure to correctly list this in- 
formation decreases the effectiveness of the Department’s brucello- 
sis disease control and eradication efforts. (Tr. 35) In the event that 
a brucellosis reactor animal is diagnosed, the permanent official 
eartag number is critical information that would assist the Depart- 
ment in identifying and tracing the diseased animal to its origin. 
Without that permanent official eartag number, tracebacks and 
disease containment and eradication is virtually impossible. (Tr. 35) 

The respondent failed to complete the official calfhood brucellosis 
vaccination on some of the animals vaccinated or or about March 
22, 1982, in that the calves were not individually identified with 
the brucellosis calfhood vaccination tattoo as required. (Tr. 81-89, 
C.E. # 15-19) The individual identification of calves by the brucel- 
losis calfhood vaccination tattoo is an important requirement of the 
standards. (Tr. 37-39, 82-84) Respondent’s failure to individually 
tattoo each calf which he vaccinated decreases the effectiveness of 
the Department’s brucellosis disease control and eradication ef- 
forts. (Tr. 39, 83) A vaccinated animal could, on subsequent tests of 
the herd, be identified on a reactor animal. (Tr. 38, 83-84) If that 
animal has not been properly tattooed as a calfhood vaccinate, that 
animal would be incorrectly identified as a reactor, causing unwar- 
ranted cost to the Department’s brucellosis eradication program 
and to the owner when that animal is needlessly removed from the 
herd and sent to slaughter. (Tr. 37-39, 83) 

In addition to gross negligence on the part of respondent by the 
manner in which he incompletely filled out and issued the test 
records and failed to follow required calfhood vaccination proce- 
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dures, the acts of complainant demonstrate a willful violation of 
the regulations. The sanction must be in proportion to the culpabil- 
ity of the respondent, as well as the nature of the violation of its 
impact on the program, the public, and those to whom the regula- 
tory provisions are designed to protect. 

Some distinction must be made between a sanction imposed as a 
result of carelessness or negligent violation and a sanction imposed 
for an intentional violation such as is observed here. The demon- 
strated good faith of the respondent or the lack of demonstratea 
good faith weighs heavily in a decision to revoke a privilege. In a 
voluntary program, such as veterinarian accreditation, the good 
faith and integrity of the accredited veterinarian is paramount. 

In Dr. Grene’s opinion, the actions of the respondent in submit- 
ting false brucellosis test records and failing to tattoo calfhood vac- 
cinates after having been instructed on proper procedures on sever- 
al occasions are a poor reflection on the respondent’s integrity. (Tr. 
95, 99) 

Respondent’s conduct involves serious threats to the effectiveness 
of the federal-state cooperative disease control and eradication ef- 
forts. Respondent had received personalized instructions from fed- 
eral and state personnel on the proper methods for identifying 
cattle and for performing the calfhood vaccinations and tattoos. 
After that personalized instruction, respondent still was unable to 
preform his work according to the standards for accredited veteri- 
narians. 

It is complainant’s position that assurances are needed that this 
will not happen in the future. A suspension of accreditation, with 
automatic reinstatement, does not provide those assurances. The 
only way in which these assurances can be guaranteed is through 
revocation of respondent’s accreditation. Therefore, in view of the 
serious nature of Dr. Heinen’s conduct, his knowledge of the stand- 
ards, and his knowing and willful violation of the standards, com- 
plainant believes that respondent’s veterinarian accreditation must 
be revoked. Revocation is necessary to effectuate the purposes of 
the program involved and to deter further violations of the stand- 
ards by respondent and other accredited veterinarians similarly sit- 
uated. 


ORDER 


The veterinarian accreditation of Dr. Mina Amin Heinen under 
the provisions of 9 CFR 160-162 is hereby revoked. 

This Decision and Order shall become final without further pro- 
ceedings thirty-five (35) days after service (7 CFR 1.142(c)) unless 
appealed within thirty (30) days of service (7 CFR 1.142(a)). 
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The revocation of Respondent’s license shall be effective on the 
tenth (10th) day after this Decision becomes final. 


[Decision and Order became final and effective on July 18.] 
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In re: REGENTS OF UNIVERSITY OF CALIFORNIA, AWA Docket No. 
283. Decided July 9, 1984. 


Standard for animal care violated—Consent—Civil Penalty—Other Remedies. 


University laboratory facilities for test animals failed to meet standards and regula- 
tions. University assessed civil penalty and required to set up advisory commit- 
tee, train handlers and report periodically. Civil penalty assessed. 

Donald A. Tracy, for complainant. 

Phillip E. Spiekerman, Berkeley, CA, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.), (“Act”) by a Complaint filed by the 
Administrator, Animal and Plant Health Inspection Service 
(“APHIS”), United States Department of Agriculture, charging 
that respondent violated the Act and the regulations and standards 
issued thereunder (9 CFR Parts 1, 2, and 3). This decision is en- 
tered pursuant to the consent decision provisions of the Rules of 
Practice applicable to these proceedings (7 CFR 1.138). 

The respondent admits the jurisdictional allegations contained in 
the Complaint, specifically admits that the Secretary has jurisdic- 
tion in this matter, and waives oral hearing and further procedure. 
Complainant and respondent agree for the purpose of settling this 
matter between them to the issuance of this decision. 


FINDINGS OF FACT 


1. Respondent is the corporation which operates the University 
of California and has a mailing address of University Hall, Berke- 
ley, California 94720. 

2. At all times material herein respondent operated a research 
facility registered under the terms of the Act. (Registration 
Number 93-44) 

3. At the time of its original application for registration, August 
22, 1967, and at its latest annual report, respondent received a copy 
of the regulations and standards contained in 9 CFR Chapter 1, 
subchapter A, and agreed in writing to comply with said standards 
and regulations. 

4. On April 6, 1984, the Administrator of APHIS filed a com- 
plaint alleging, inter alia, the following: 

a. Beginning as early as February, 1980, APHIS inspectors 
found numerous violations of the standards at the research facility 
on the Berkeley campus at Tolman Hall. 
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i. On or about February 27, 1980, APHIS found violations of 
the standards for the storage of food and bedding for cats, prima- 
tes, and rodents. There were also violations of feeding, sanitation, 
housekeeping, and veterinary care standards for various animals. 
These violations were noted on an inspection report (Form 18-8) a 
copy of which was given to respondent. 

ii. Although some improvement occurred by the inspection of 
March 5, 1980, deficiencies were present at the next inspection, 
June 3, 1980. These included problems with housekeeping, clean- 
ing, sanitation, food storage, and ventilation. 

iii. APHIS found many of these same violations at the in- 
spection conducted March 11, 1981. 

iv. As of July 7, 1981, APHIS believed that respondent had 
finally brought the Tolman Hall facility into at least minimal com- 
pliance. 

b. On or about June 9, 1982, APHIS found deficiencies at the 
Tolman Hall facility involving housekeeping, cleaning, and inad- 
equate interior surfaces. 

c. On or about July 15, 1982, APHIS reinspected the Tolman 
Hall facility and found several violations, noted them on an inspec- 
tion report, and gave a copy to respondent. 

d. On or about January 23, 1984, APHIS inspected the Tolman 
Hall facility and found violations which they noted on an inspec- 
tion form given to respondent. 

e. In approximately January or February, 1979, respondent 
failed to provide adequate veterinary care to a primate in Tolman 
Hall. 

5. Respondent neither admits nor denies the violations alleged 
herein. 

6. In June, 1984, APHIS inspected the Berkeley research facili- 
ties, including Tolman Hall, and they were in substantial compli- 
ance with the Act and regulations. 


CONCLUSIONS 


Respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, the following order 
is issued. 


ORDER 


Respondent, the Regents of the University of California, shall 
comply with each and every provision of the Animal Welfare Act (7 
U.S.C. § 2131 et seg.) and the standards and regulations issued 
thereunder (9 CFR Parts 1, 2, and 3) and shall cease and desist 
from any violation thereof. 





ANIMAL WELFARE ACT 
Volume 48 Number 4 


To assure that any research on the Berkeley campus subject to 
the Animal Welfare Act is conducted in accordance with the Act 
and regulations, respondent shall institute the following actions 
within 30 days after the effective date of this order: 

a. The establishment of an advisory committee for laboratory 
animal care, responsible to the chancellor, to oversee the efforts of 
the Berkeley campus to meet the standards under the Act. 

i. The committee shall make quarterly reports to the chan- 
cellor with a copy to the Area Veterinarian in Charge for at least 
three years. 

ii. The committee shall include at least one member who is 
not affiliated with either animal research or the animal rights 
movement. 

b. The establishment of a program to assure that all individ- 
uals involved in the care and handling of laboratory animals for 
research purposes are properly trained in the standards under the 
Act. 

Respondent is assessed a civil penalty of $12,000.00. Respondent 
may retain $10,000 of this amount to be spent by the chancellor on 
the animal care efforts or training programs discussed herein. The 
respondent shall give an accounting of these expenditures to the 
Area Veterinarian in Charge within six months. The remaining 
$2000 shall be payable by a certified check or money order to the 
Treasurer of the United States and forwarded to Donald A. Tracy, 
Office of the General Counsel, Room 2014 South Building, United 
States Department of Agriculture, Washington, D.C. 20250, within 
thirty days from the date this order becomes effective. 

This decision shall have the same force and effect as if issued 
after full hearing and shall be effective on the day upon which 
service of this order is made upon respondent. 


In re: Juttus FuratH, AWA Docket No. 248. Decided August 28, 
1984. 


Animal facility poorly constructed—not in good repair—not clean—Cease and 
Desist. 


Respondents facility for deer failed to meet standards and regulations regarding 
housing of animals and sanitation. Ordered to cease and desist. 


Gerry Shockley, for complainant. 
Respondent, pro se. 
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Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 


This proceeding was instituted under the Animal Welfare Act, as 
amended, U.S.C. § 2131 et seg., by a complaint filed by the Adminis- 
trator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. The complaint alleged various viola- 
tions of the Act. This decision is entered pursuant to part 1.139 of 
the Rules of Practice Governing Formal Adjudicatory Proceedings 
Instituted by the Secretary under Various Statutes, 7 CFR 1.139. 


FINDINGS OF FACT 


1. Respondent Julius Flath is an individual whose address is c/o 
Dells Supper Club, U.S. 41-452, Escanaba, Michigan 49837. 

2. At all times material herein, Respondent was registered under 
the Act as an exhibitor. 

3. Respondent became registered on July 17, 1974, and was issued 
registration No. 34-RE-52. 

4. Respondent’s deer facility was not constructed of such materi- 
al and of such strength as appropriate for the animals involved, 
nor was it maintained in good repair to protect the animals from 
injury. Several areas of fencing lacked adequate structural 
strength, had exposed wire ends, and were broken down. This con- 
stitutes a violation of 9 CFR 3.135(a). 

5. The premises were not kept clean and in good repair nor was 
trash cleared to protect the health of the animals as required by 9 
CFR 3.131(c). 

6. Previous charges of violations of the Act brought against Re- 
spondent were resolved with a letter of warning dated December 7, 
1981. 

7. The Administrator, Animal and Plant Health Inspection Serv- 
ice, pursuant to the Rules of Practice Governing Formal Adjudica- 
tory Proceedings Instituted by the Secretary under Various Stat- 
utes and section 19 of the Act, 7 U.S.C. § 2149, initiated this pro- 
ceeding with a complaint filed on May 3, 1983. A copy of the com- 
plaint was personally served on the Respondent by United States 
Department of Agriculture personnel on July 13, 1983. No answer 
was received and Respondent was notified by the Hearing Clerk on 
August 25, 1983, that the allotted time for filing an answer had ex- 
pired. 


CONCLUSIONS 


Respondent’s failure to file an answer within the required time 
constitutes an admission of the allegations in the complaint and 
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waiver of hearing. 7 CFR 1.136(c), 1.139. Therefore, this Decision 
and Order is entered according to the Rules of Practice 7 CFR 
1.139. 


ORDER 


Respondent, his agents and employees, directly or indirectly, 
through any corporate or other device, shall cease and desist from 
failing to comply with the requirements of the Act and its regula- 
tions and standards including, but not limited to, the standards 
under the Act regarding the housing of deer and the sanitation of 
that housing. This cease and desist order shall become effective the 
day after service of this order on respondent. 


[Decision and Order became final and effective on July 30. 1984] 


In re: ANDREW AND Betty Baker d/b/a PEACEFUL VALLEY KEN- 
NELS, AWA Docket No. 270. Decided August 7, 1984. 


AWA violations—license suspended pending facility cleanup and improvement— 
Consent—Civil Penalty. 


Alexandra Maravel, for complainant. 
Wayne A. Ackerman, for respondents 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This is a proceeding under the Animal Welfare Act, as amended. 
A complaint issued by the Administrator of the Animal and Plant 
Health Inspection Service pursuant to the Act and the applicable 
Rules of Practice was served upon respondents. This decision is en- 
tered pursuant to the consent decision provision of the Rules of 
Practice (7 CFR 1.138). 

Respondents admit the jurisdictional allegations of the com- 
plaint, specifically admit that the Secretary of Agriculture has ju- 
risdiction in this matter, neither admit nor deny the remaining al- 
legations of the complaint, and waive hearing and further proce- 
dure herein. Complainant and respondents consent to the issuance 
of this order. 


ORDER 


A civil penalty of $250.00 is assessed against respondents, which 
shall be paid by a certified check or money order payable to the 
order of the Treasurer of the United States and forwarded to Alex- 
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andra Maravel, Attorney, Marketing Division, Office of the Gener- 
al Counsel, Room 2014-S, U.S. Department of Agriculture, Wash- 
ington, D.C. 20250, within 30 days of the effective date of this 
order. Respondents are ordered to cease and desist from violating 
the Animal Welfare Act, as amended, and the regulations and 
standards issued pursuant to the Act. Respondents’ license under 
the Act shall be suspended for 60 days after the effective date of 
this order. Complainant shall inspect respondents’ animal facilities 
within 20 days after the effective date of this order. Complainant 
shall reinspect such facilities within 5 days after the 60 day suspen- 
sion period. The suspension of respondents’ license under the Act 
shall continue beyond the 60 day period ordered herein if respond- 
ents’ animal facilities are not found to comply with the regulations 
and standards under the Act when complainant reinspects such fa- 
cilities within 5 days after the 60 day suspension period. In such 
event the suspension shall continue until complainant is satisfied 
upon further reinspection that respondents have brought the facili- 
ties into compliance. Each and every time complainant inspects re- 
spondents’ animal facilities after the effective date of this order, 
complainant shall give respondents written notice of any regula- 
tions and standards which are not being met by respondents and 
written guidelines regarding actions necessary or advisable to bring 
the facilities into compliance with such regulations and standards. 
Such guidelines will be sufficient if they give respondents alterna- 
tive means of correcting deficiencies or one or more examples of 
how deficiencies might be eliminated to bring the facilities into 
compliance with the regulations and standards under the Act. This 
order shall have the same force and effect as if entered after a full 
hearing and shall be effective upon service upon respondents. 


In re: JEFFREY SHARON, AWA Docket No. 202. Decided July 11, 
1984. 


Violated regulations and standards—Civil Penalty. 


Respondent failed to provide adequate food, water and shelter for seven lines. Or- 
dered to cease and desist from these acts and from operating as a dealer with- 
out valid license. Civil penalty assessed. 


Gary Shockley, for complainant. 
Respondent, pro se. 
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Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 


A Complaint was filed on May 10, 1982, alleging that Respond- 
ent, Jeffrey Sharon, a “dealer” under the Animal Welfare Act (7 
U.S.C. 2121; “Act”), had violated the regulations and standards (9 
CFR 1.1) implementing that Act, in relation to food, water, shelter, 
sanitation and housekeeping (9 CFR 3.127(b), 3.12%a), 3.130, and 
3.131 (a) and (c)), as well as a violation of the Act by reason of a 
sale of deer without a valid dealer’s license (7 U.S.C. 2134). 

Respondent, Jeffrey Sharon, by letter filed September 8, 1982, 
answered the Complaint admitting most of the jurisdictional and 
identificational allegations, but denying any and all violations of 
the Act, regulations or standards. 

The matter was assigned to me November 29, 1983, and trial of 
the issues was scheduled to begin on Tuesday March 20, 1984 in 
Kansas City, Kansas. Respondent appeared pro se and did not file a 
brief. Complainant’s brief was filed April 23, 1984. 


* * * * * * * 


Respondent, Jeffrey Sharon, operated his business as a licensed 
“dealer” under the Animal Welfare Act (7 U.S.C. 2131) in and 
around the Overland Park, Kansas region. He held a “dealer’’ li- 
cense from February 15, 1978 until it expired April 15, 1980, due to 
failure to pay the renewal license fee. 

During the time pertinent here, January and February 1980, Re- 
spondent housed seven african lions in an old metal semi-trailer 
originally designed to haul cattle. At the time in question, it was in 
very poor condition with large areas of rust and corrosion. 

The trailer was divided into two levels and five compartments. 
According to photographs, the trailer appeared to have a barred 
doorway at the rear and another doorway centered at the side. The 
trailer appears, according to the photographs, to be about 30 or 35 
feet long with a double axle and four wheels at the rear with a 
“fifth wheel” at the front to connect it with a tractor. The sides 
were covered with four metal strips running from front to rear 
leaving openings that appear to be about three to eight inches in 
width running along the entire sides of the trailer. 

The lions were divided among the five compartments. Two lions 
could be observed through the barred doorway, but the other five 
could only be seen through the openings along the sides of the 
trailer. 
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To clean the facilities, lions had to be shifted from compartment 
to compartment. This required that at least one lion had to be re- 
moved from the trailer to vacate a compartment for use. Feeding, 
watering, changing bedding, cleaning and sanitizing were all most 
awkward and difficult under these primitive conditions. 

In January and February 1980, the weather was inclement with 
temperatures ranging down to eight degrees below zero (fahren- 
heit). Winds up to forty miles per hour were recorded. Rain, sleet 
and heavy snow fell on several days. 

Respondent was notified that his facilities were inadequate for 
the weather conditions in that wind, rain, sleet and snow could 
blow into the compartments housing the animals. 

Respondent’s feeble and tardy efforts to improve the situation in- 
cluded: repositioning the trailers so that they would not receive the 
full brunt of the wind, putting plastic sheeting over a portion of 
the trailer sides, and, later, boarding over some of the openings. 
These efforts were both too little and too late. 

Further, on six inspections, water dishes were either frozen over, 
turned over or just empty. The several compartments and general 
area showed inadequate housekeeping and sanitation. On two in- 
spections there were indications that the animals were not being 
adequately fed. 

On January 8, 1980, the water pans were frozen. There was snow 
in the compartments and no bedding in any of them. The tempera- 
ture was freezing. There was an “excessive accumulation of caked 
& frozen feed and fecal material . . .” Complainant’s Exhibit 1. 

On a followup inspection January 18, the trailer had been reposi- 
tioned (apparently, to reduce direct exposure to the wind), but this 
was inadequate. Respondent agreed to make effective corrections 
within seventy-two hours. Complainant’s Exhibit 12. 

A reinspection on January 28 indicated that the “deficiencies 
pertaining to the shelter from cold, wind, rain & snow, that were 
noted on the previous inspection have not been corrected. Further, 
a snow fall of Saturday night and early Sunday bore no signs that 
a caretaker had been present in the approximately 24 hours up till 
now ... the open construction of the lion enclosures and the open 
windows of the tiger enclosure have allowed snow to enter and 
make the bedding and other litter wet & soggy . . . the open con- 
struction of the lion enclosures does not provide adequate protec- 
tionagainst cold wind. The bedding in all but one lion enclosure 
was both deficient in quantity and soggy damp from snow. The bed- 
ding in the tiger enclosure was both skimpy and damp... al- 
though it is difficult to ascertain with certainty, we believe these 
animals were not watered in the preceding approximately 24 
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hours. There was solid ice in the Jaguar’s pan, but the other pans 
were empty . . . the wet bedding in all but one lion enclosure and 
the tiger’s enclosure mixed with a moderate accumulation of fecal 
material and food and bone scraps has created a mess that should 
be removed promptly.” Complainant’s Exhibit 4. 

A followup examination of January 29 showed no change andno 
indication of vehicles or people having been around the enclosures. 
Complainant’s Exhibit 5. 

Another inspection, January 30th, still failed to reveal any indi- 
cation of people or vehicles in the region of the trailers, no food or 
water in the enclosures and “an excessive accumulation of wet bed- 
ding, fecal matter, bone scraps and snow, this should be removed 
promptly.” Complainant’s Exhibit 6. 

On January 31st, some water and food had been provided, but 
the other conditions were essentially the same. 

An examination on February 4, at 3:00 o’clock in the afternoon 
(31 degrees fahrenheit with light snow falling) revealed frozen 
water in the pans and no indication that anyone had been there 
that day. 

By February 11th, the Respondent had applied plastic sheeting 
over large portions of the north side of the trailer, but this still left 
a seven foot section uncovered and open. The east end of the trailer 
was still unprotected and open. The changes were a step in the — 
right direction, but still insufficient to correct the problems. 

A reexamination on February 12th, revealed more holes in the 
plastic. Sanitation was adequate at that time. Close examination of 
the lion was not possible, but they appeared to be healthy. Com- 
plainant’s Exhibit 9. 

On February 15, no additional plastic had been added, and that 
which was there was filled with numerous small holes. Freezing 
rain and sleet was blowing into the lions’ enclosures. Bedding was 
damp and contaminated, in all but one compartment, with fecal 
matter. Complainant’s Exhibit 10. 

On February 28, 1980, two officials from different municipal zoos 
inspected the premises at the request of Complainant. They found 
that “sanitation was extremely poor,” and that “the amount and 
degree of filth was overwhelming.” Transcript page 103. 

Respondent, Jeffrey Sharon, had loaned deer and buffalo to a 
municipal zoo for housing and display. Two buffalo and a deer died, 
through carelessness of the municipality Respondent Sharon be- 
lieved. 

In the fall of 1980, Jeffrey went to the municipality to seek pay- 
ment or compensation for the animals that had died. The munici- 
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pality refused to pay for the three dead animals, but indicated a 
desire to purchase the remaining two living deer. 

Because Respondent Sharon’s dealer license had expired, he be- 
lieved he could not sell live animals, but could “sell” the ones that 
had died.! The municipality still refused to pay for dead animals. 
Ultimately, they agreed upon $600.00. The city believed it was pur- 
chasing two deer, and Jeffrey believed that he was being compen- 
sated for two dead buffalo and a dead deer, and “donating” the live 
deer to the zoo. 

It is clear, in spite of the semantics, that Respondent Sharon sold 
all his right, title and interest in both the live and dead animals to 
the city and each characterized the sale in terms necessary and 
convenient for their purposes. 

Respondent contends that his animals did not “miss any meals.” 
Transcript page 178. He argues that the water dishes would freeze 
in an hour and a half. Respondent may be right on the second 
point, but this is not an adequate excuse or justification for pro- 
longed unavailability of water to drink. 

Eleven inspections in thirty-eight days positively establish the 
lack of adequate sanitation and housekeeping care and attention. 
Further, the evidence establishes that these lions were not regular- 
ly provided with adequate and nourishing food and palatable water 
as required. From time to time, the bedding was changed, some 
food scraps and water provided, but it is clear that this was not 
done on a regular and consistent basis during this period of severe 
weather. 

Inspection after inspection failed to reveal any evidence of regu- 
lar and frequent nutritious food. palatable water and dry clean 
bedding provided to these lions. It is highly unlikely that weather 
conditions, even though bad, would completely obscure all evidence 
of human presence and attention during these frequent inspections. 
In fact, the evidence strongly indicates that the animals were prac- 
tically abandoned for two or three days at a time. 

The shelter was initially primitive and became worse from year 
to year. There was insufficient light to satisfactorily view and in- 
spect the animals in some of the compartments, and at the same 
time, the shelter was little or no barrier to wind, rain, sleet and 
snow. 

Respondent argues that animal welfare associations focused ad- 
verse news media attention on him and also pressured the United 
States Department of Agriculture officials to give him unnecessary 


1In fact, for our purposes here, the Act does not distinguish between covered ani- 
mals, “whether alive or dead.” 7 USC 2182 (f), (g). 
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and unwarranted attention. There is no evidence of any pressure 
being brought to influence the responsible officers. 

United States Department of Agriculture officials acted with per- 
sistence and diligence to correct a bad situation that violated the 
law, regulations and standards.” 

After being notified of the urgent need to upgrade the shelter to 
protect the lions from severely inclement weather, the Respondent 
failed to act promptly and effectively. His response was tardy and 
ineffective. 

Respondent obviously has affection for his animals and apparent- 
ly believes that whatever he is doing for them is better than they 
would have in a wild state. He fails to recall that in the wild state, 
they can move about freely, in search of food, water, shelter and 
are not confined in such highly restricted conditions. When he con- 
fines them, as he does, he assumes a serious legal and moral re- 
sponsibility for their welfare. 

In a 1980 case, Respondent was found to have violated several 
administrative requirements by (1) failing to timely pay the renew- 
al fee for his license, (2) failing to timely file an annual report, (3) 
failing to report a change of address when he moved the animals, 
and (4) and refusing to divulge the location of the animals so that 
an inspection could be made. 39 Ag.Dec. 1108 (1980). A $170 civil 
penalty was assessed then. 

The Complaint issued in this matter clearly spelled out the factu- 
al allegations, but erroneously cited the regulations and stand- 
ards.* No motion to amend the Complaint to correctly plead the 
relevant regulations and standards was ever made, but in Com- 
plainant’s brief, filed April 23 1984, Complainant argued the factu- 
al allegations in conjunction with corrected and relevant regula- 
tory citations. 

On consideration of the issue, it is clear that Respondent was not 
misled by the erroneous citations, that he clearly understood the 
factual allegations, that he had adequate and full opportunity to 
prepare his defenses and that he was not at any point surprised by 
the evidence or arguments. 

The Respondent has not been prejudiced in any fashion. The er- 
roneous citation of regulations in the Complaint, as well as the fail- 
ure to amend the Complaint, is harmless and without impact on 
the substance of the proceedings. 


2 Even if “pressure” had been brought to bear on responsible USDA officers, the 
matter would be considered and evaluated on the basis of the conditions found to 
exist. Here, the conditions were deplorable over most of a two-month period. 

’ Complainant’s present counsel did not draw the Complaint. 
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Respondent had been fully and properly advised of the require- 
ments of the Act, regulations and standards and was promptly and 
fully advised of the violations found in his facilities. Respondent in 
every instance failed to promptly take full corrective action. 


CONCLUSIONS OF LAW 


1. Respondent failed to provide adequate shelter for seven lions 
“to afford them protection and to prevent discomfort” during the 
months of January and February 1980, in violation of 9 CFR 
§ 3.127(b). 

2. Respondent failed to provide adequatc food for seven lions “of 
sufficient quantity and nutritive value to maintain all animals in 
good health” during the months of January and February, 1980, in 
violation of 9 CFR § 3.129%a). 

3. Respondent failed to provide water for seven lions “as often as 
necessary for the health and comfort of the animall{s]’ during the 
months of January and February, 1980, in violation of 9 CFR 
§ 3.130. 

4. Respondent failed to sanitize a cattle trailer containing seven 
lions “as often as necessary to prevent contamination of the ani- 
mals contained therein and to minimize disease hazards and to 
reduce odors” during the months of January and February, 1980, 
in violation of 9 CFR § 1.131(a). 

5. Respondent failed to keep the area around the cattle trailer 
housing seven lions “clean and in good repair” during the months 
of January and February, 1980, in violation of 9 CFR § 3.131(c). 

6. Respondent sold two deer to the City of Overland Park, 
Kansas, after the expiration of his license as a dealer under the 
Animal Welfare Act, in violation of 7 U.S.C. § 2134 (1976) and 9 
CFR §§ 2.1-.11. 


* * * * * * * 


Complainant seeks both a civil penalty and a cease and desist 
order. Complainant’s recommendations concerning the appropriate 
sanction must be given “great weight.” In re Braxton M. Worsley, 
33 Ag.Dec. 1547, 1567 (1974); In re Samuel Samuel Esposito, 33 
Ag.Dec. 618, 665 (1979). Here, Complainant seeks a $2,000.00 civil 
penalty. 

As Complainant argues in its brief, there are twentyfive specific 
violations shown: failure to provide adequate food twice, failure to 
provide adequate water six times, failure to provide adequate sani- 
tation six times and failure to provide adequate shelter eleven 
times. 
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In addition, there was another violation when Respondent sold 
two deer in commerce for compensation or profit without a dealer’s 
license.* 

Under the weather conditions then existing, prompt corrective 
action should have been taken. Respondent refused, neglected or 
delayed trying to improve the conditions for a prolonged period of 
time. Even then, his efforts were feeble to say the best. 

The combination of food and water shortages, cramped, soaked 
and soiled quarters, without bedding at times, with continuous ex- 
posure to whatever bitter cold and strong winds arose, comes very 
close to cruelty, if it does not reach it. 

Respondent clearly has strong affection for his menagerie and 
does not believe that he has mistreated or failed to properly care 
for his animals in any way. His good faith, to the extent that it 
may exist, and the fact that the lions appeared to be in good health 
and without ill effects from the exposure, is of little weight here. 

The cease and desist order sought by Complainant and a 
$2,500.00 civil penalty will be assessed. 

Consideration has been given, to the extent the record permits, 
to the size of Respondent’s business, the gravity of the violations, 
the degree of good faith and prior violations, in assessing the penal- 
ty here. 7 USC 219 (1982). The last three of the four criteria are 
quite adverse to Respondent’s interests. 

The size of Respondent’s business is not directly or closely estab- 
lished, but there is no evidence to show that the penalty is inappro- 
priate here, and there is some basis to draw inferences supportive 
of the penalty. When a broad view is taken of the various aspects, 
the penalty is clearly appropriate.*> The USDA Judicial Officer has 
said that if a Respondent “does not have the necessary resources 
[to pay a $2,000 civil penalty], he should have adduced evidence in 
that respect?” In re Richard Wall, 38 Agric. Dec. 1437, 1450 (1979), 
aff'd in part and rev'd in part, No. 79-3714 (6th Cir. July 10, 1981) 
(unpublished order), printed in 40 Agric. Dec. 927. 


ORDER 
Respondent, his agents, employees, successors, and assigns, 
acting directly or indirectly, or through any corporation, partner- 


ship, trust, or other device whatsoever, shall cease and desist from 
operating as a dealer under the Animal Welfare Act, unless and 


* The evidence establishes a sale of two live deer and two dead buffalo and a dead 
deer. However, the Complaint only alleges the sale of “two deer.” 

5 In any event, the Secretary appears to have statutory authority to compromise 
“{ajny such civil penalty.” 7 USC 2146 (1982). 
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until he shall have obtained a valid dealer’s license, and shall cease 
and desist from violating any and all other provisions of the 
Animal Welfare Act, 7 USC §§ 2131-56 (1976), and the regulations 
and standards issued thereunder, 9 CFR §§ 1.1.-3.142 (1984). 

Respondent is assessed a civil penalty of two-thousand five-hun- 
dred dollars ($2,500.00) which shall be paid by certified check or 
money order payable to the Treasurer of the United States and 
sent to: Office of the General Counsel, United States Department of 
Agriculture, Room 2014-South Building, Washington, D.C. 20250. 
The title of this case, In re Jeffrey Sharon, AWA-202, must be 
shown on the face of the check or money order. This civil penalty 
shall be paid within one-hundred eighty (180) days after this Order 
becomes effective. 

This Decision and Order shall become final without further pro- 
ceedings thirty-five (85) days after service (7 CFR 1.142(c)) unless 
appealed within thirty (30) days of service (7 CFR 1.142(a)). 

[Decision and Order became final and effective on August 13. 
1984] 


In re: DonaLp Stumso, d/b/a Stumso Farms, AWA Docket No. 
216. Decided August 9, 1984. 


Disciplinary action—suspension—Civil Penalty. 


The Judicial Officer affirmed Judge Liebert’s suspending respondent’s licenses for 
120 days, for interfering with federal veterinarians inspecting his dog holding 
facilities, and for failing to comply with the regulations as to the care and han- 
dling of dogs. Severe sanction policy explained. 

Donald Nacy, for complainant. 

Respondent, pro se. 


Decision by Donald A Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Animal Welfare Act, 
as amended (7 U.S.C. § 2131 et seg.), and the regulations and stand- 
ards issued thereunder (9 CFR § 1.1 et seg.). On May 11, 1984, Ad- 
ministrative Law Judge John G. Liebert issued an initial decision 
and order directing respondent to cease and desist from violating 
the Act and regulations, assessing a civil penalty of $4,000, and sus- 
pending respondent’s license for 120 days. 

On June 11, 1984, respondent appealed to the Judicial Officer, to 
whom final administrative authority has been delegated to decide 
the Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 CFR 
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§ 2.35).* The case was referred to the Judicial Officer for decision 
on July 9, 1984. 

Oral argument before the Judicial Officer, which is discretionary 
(7 U.S.C. § 1.145(d)), was requested by respondent, but is denied in- 
asmuch as the issues are not novel or difficult, the case has been 
thoroughly briefed, and oral argument would seem to serve no 
useful purpose. 

Based upon a careful consideration of the entire record, the 
initial decision and order is adopted as the final decision and order 
in this case, with minor editorial changes, except that the effective 
date of the order is changed in view of the appeal. Additional con- 
clusions by the Judicial Officer follow Judge Liebert’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is a disciplinary proceeding under the Animal Welfare Act 
(7 U.S.C. 2181 et seg., as amended), hereinafter referred to as the 
“Act”, and the General Regulations and Standards issued by the 
Secretary of Agriculture pursuant to the Act (9 CFR Parts 2 and 3). 
This proceeding was instituted by a complaint filed by the Admin- 
istrator, Animal and Piant Health Inspection Service, on Septem- 
ber 23, 1982, alleging that respondent violated the “Act” in several 
particulars during 1981 and 1982. Respondent filed an answer on 
October 5, 1982, denying the allegations in the complaint and re- 
questing an oral hearing. 

The particular violations charged in the complaint are:! 

(1) During the period 1974 to 1981 respondent violated § 2.125 of 
the General Regulations (9 CFR 2.1 et seg.) by listing on his several 
reports to the agency the name of Dr. K.L. Kiehle as “consulting 
veterinarian” when, in fact, such person was not a consulting vet- 
erinarian for respondent; 

(2) Respondent refused to permit the completion of an inspection 
by complainant’s inspectors on February 23, 1982, by forceably pre- 
venting the taking of photographs of his facility in violation of Sec- 
tion 2146(a) of the “Act” and § 2.126 of the General Regulations (9 
CFR 2.126); 


* The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 

1 These have been restated for the sake of clarity and ease of reference. 





DONALD STUMBO, d/b/a/ STUMBO FARMS 
Volume 43 Number 4 


(3) Respondent’s facilities and manner of conducting operations, 
as disclosed in an inspection report on February 23, 1982, were 
found to be in violation of the Subpart A-Specifications for the 
Humane Handling, Care, Treatment and Transportation of Dogs 
(and Cats) in the Standards (9 CFR Part 3, § 3.1 et segq.); 

(4) Respondent’s facilities and method of operation were found to 
be in violation of the aforementioned Standards as disclosed in an 
inspection report on March 24, 1982. 

Complainant seeks a sanction of (1) a suspension of respondent’s 
license for a period of 120 days and thereafter until respondent 
demonstrates his compliance with the applicable Regulations and 
Standards; (2) the issuance of a cease and desist order to deter fur- 
ther violations; and (8) the assessment of a civil penalty in the 
amount of $4,000. 

Oral hearing on this matter was held on June 14, 1983, in Roch- 
ester, New York, before Administrative Law Judge John G. Lie- 
bert. Complainant is represented in this proceeding by Donald A. 
Tracy, Esq., Office of the General Counsel, United States Depart- 
ment of Agriculture, and respondent represents himself. At the 
conclusion of the hearing the parties were given the opportunity to 
file proposed findings of fact and briefs. 


Pertinent Statutory Provisions 
(7 U.S.C. 2132 et seq.) 


§ 2143. Humane standards for animals transported in commerce— 
Authority of Secretary to promulgate standards 

(a) The Secretary shall promulgate standards to govern the 
humane handling, care, treatment, and transportation of animals 
by dealers, research facilities, and exhibitors. Such standards shall 
include minimum requirements with respect to handling, housing, 
feeding, watering, sanitation, ventilation, shelter from extremes of 
weather and temperatures, adequate veterinary care, including the 
appropriate use of anesthetic, analgesic or tranquilizing drugs, 
when such use would be proper in the opinion of the attending vet- 
erinarian of such research facilities, and separation by species 
when the Secretary finds such separation necessary for the 
humane handling, care, or treatment of animals. 


* * * * * * * 


§ 2146. Administration and enforcement by Secretary—Investiga- 
tions and inspections 

(a) The Secretary shall make such investigations or inspections 
as he deems necessary to determine whether any dealer, exhibitor, 
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intermediate handler, carrier, research facility, or operator of an 
auction sale subject to section 2142 of this title, has violated or is 
violating any provision of this chapter or any regulation or stand- 
ard issued thereunder, and for such purposes, the Secretary shall, 
at all reasonable times, have access to the places of business and 
the facilities, animals, and those records required to be kept pursu- 
ant to section 2140 of this title of any such dealer, exhibitor, inter- 
mediate handler, carrier, research facility, or operator of an auc- 
tion sale. 


* * * * * * * 


§ 2149. Violations by licensees—Temporary license suspension; 
notice and hearing; revocation 

(a) If the Secretary has reason to believe that any person li- 
censed as a dealer, exhibitor, or operator of an auction sale subject 
to section 2142 of this title, has violated or is violating any provi- 
sion of this chapter, or any of the rules or regulations or standards 
promulgated by the Secretary hereunder, he may suspend such 
person’s license temporarily, but not to exceed 21 days, and after 
notice and opportunity for hearing, may suspend for such addition- 
al period as he may specify, or revoke such license, if such violation 
is determined to have occurred. 

Civil penalties for violation of any section, etc.; separate offenses; 
notice and hearing; appeal, considerations in assessing penalty; 
compromise of penalty; civil action by Attorney General for failure 
to pay penalty; district court jurisdiction; failure to obey cease and 
desist order 

(b) Any dealer, exhibitor, research facility, intermediate han- 
dler, carrier, or operator of an auction sale subject to section 2142 
of this title, that violates any provision of this chapter, or any rule, 
regulation, or standard promulgated by the Secretary thereunder, 
may be assessed a civil penalty by the Secretary of not more than 
$1,000 for each such violation, and the Secretary may also make an 
order that such person shall cease and desist from continuing such 
violation. Each violation and each day during which a violation 
continues shall be a separate offense. No penalty shall be assessed 
or cease and desist order issued unless such person is given notice 
and opportunity for a hearing with respect to the alleged violation, 
and the order of the Secretary assessing a penalty and making a 
cease and desist order shall be final and conclusive unless the af- 
fected person files an appeal from the Secretary’s order with the 
appropriate United States Court of Appeals. The Secretary shall 
give due consideration to the appropriateness of the penalty with 
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respect to the size of the business of the person involved, the gravi- 
ty of the violation, the person’s good faith, and the history of previ- 
ous violations. Any such civil penalty may be compromised by the 
Secretary. Upon any failure to pay the penalty assessed by a final 
order under this section, the Secretary shall request the Attorney 
General to institute a civil action in a district court of the United 
States or other United States court for any district in which such 
person is found or resides or transacts business, to collect the pen- 
alty, and such court shall have jurisdiction to hear and decide any 
such action. Any person who knowingly fails to obey a cease and 
desist order made by the Secretary under this section shall be sub- 
ject to a civil penalty of $500 for each offense, and each day during 
which such failure continues shall be deemed a separate offense. 


Pertinent Provisions of the Regulations Applicable 
(9 CFR Part 2) 


§ 2.125 Information as to business; furnishing of by dealers, ex- 
hibitors, operators of auction sales, and research facilities. 

Each dealer, exhibitor, operator of an auction sale, and research 
facility shall furnish to any Veterinary Services representative, 
any information concerning the business of the dealer, exhibitor, 
operator of an auction sale, or research facility which may be re- 
quested by such representative in connection with the enforcement 
of the provisions of the Act, the regulations and the standards in 
this subchapter. Such information shall be furnished within such 
reasonable time as may be specified in the request for such infor- 
mation. 


§ 2.126 Access and inspection of records and property. 

Each dealer, exhibitor, operator of an auction sale, or research 
facility, shall, during ordinary business hours, permit Veterinary 
Services representatives, or other Federal officers or employees des- 
ignated by the Secretary, to enter his place of business to examine 
records required to be kept by the Act and the regulations in this 
part, and to make copies of such records, and permit Veterinary 
Services representatives to enter his place of business, to inspect 
such facilities, property and animals as such representatives con- 
sider necessary to enforce the provisions of the Act, the regulations 
and the standards in this subchapter. 


* * * * 
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Pertinent Provisions of the Standards Applicable 


(9 CFR Part 3) 
§3.1 Facilities, general. 

(a) Structural strength. Indoor and outdoor housing facilities 
for dogs or cats shall be structurally sound and shall be maintained 
in good repair, to protect the animals from injury, to contain the 
animals, and to restrict the entrance of other animals. 

(b) Water and electric power. Reliable and adequate electric 
power, if required to comply with other provisions of this subpart, 
and adequate potable water shall be available. 

(c) Storage. Supplies of food and bedding shall be stored in fa- 
cilities which adequately protect such supplies against infestation 
or contamination by vermin. Refrigeration shall be provided for 
supplies of perishable food. 

(d) Waste disposal. Provisions shall be made for the removal 
and disposal of animal and food wastes, bedding, dead animals, and 
debris. Disposal facilities shall be so provided and operated as to 
minimize vermin infestation, odors, and disease hazards. 

(e) Washrooms and sinks. Facilities, such as washrooms, basins, 
or sinks, shall be provided to maintain cleanliness among animal 
caretakers. 


§3.2 Facilities, indoor. 

(a) Heating. Indoor housing facilities for dogs or cats shall be 
sufficiently heated when necessary to protect the dogs or cats from 
cold, and to provide for their health and comfort. The ambient tem- 
perature shall not be allowed to fall below 50° F. for dogs and cats 
not acclimated to lower temperatures. 

(b) Ventilation. Indoor housing facilities for dogs or cats shall 
be adequately ventilated to provide for the health and comfort of 
the animals at all times. Such facilities shall be provided with 
fresh air either by means of windows, doors, vents, or air condition- 
ing and shall be ventilated so as to minimize drafts, odors, and 
moisture condensation. Auxiliary ventilation, such as exhaust fans 
and vents or air conditioning, shall be provided when the ambient 
temperature is 85° F. or higher. 

(c) Lighting. Indoor housing facilities for dogs or cats shall 
have ample light, by natural or artificial means, or both, of good 
quality and well distributed. Such lighting shall provide uniformly 
distributed illumination of sufficient light intensity to permit rou- 
tine inspection and cleaning during the entire working period. Pri- 
mary enclosures shall be so placed as to protect the dogs or cats 
from excessive illumination. 
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(d) Interior surfaces. The interior building surfaces of indoor 
housing facilities shall be constructed and maintained so that they 
are substantially impervious to moisture and may be readily sani- 
tized. 

(e) Drainage. A suitable method shall be provided to rapidly 
eliminate excess water from indoor housing facilities. If drains are 
used, they shall be properly constructed and kept in good repair to 
avoid foul odors therefrom. If closed drainage systems are used, 
they shall be equipped with traps and so installed as to prevent 
any backup of sewage onto the floor of the room. 


§3.4 Primary enclosures. 
All primary enclosures for dogs and cats shall conform to the fol- 
lowing requirements: 
(a) General—(1) Requirements for primary enclosures for dogs 
and cats. 

(i) Primary enclosures shall be structurally sound and main- 
tained in good repair to protect the dogs and cats from injury, to 
contain them, and to keep predators out. 

(ii) Primary enclosures shall be constructed and maintained 
so as to enable the dogs and cats to remain dry and clean. 

(iii) Primary enclosures shall be constructed and maintained 
so that the dogs or cats contained therein have convenient access 
to clean food and water as required in this subpart. 

(iv) The floors of the primary enclosures shall be constructed 
so as to protect the dogs’ and cats’ feet and legs from injury. 


* * * * * * * 


§3.5 Feeding. 

(a) Dogs and cats shall be fed at least once each day except as 
otherwise might be required to provide adequate veterinary care. 
The food shall be free from contamination, wholesome, palatable, 
and of sufficient quantity and nutritive value to meet the normal 
daily requirements for the condition and size of the dog or cat. 

(b) Food receptacles shall be accessible to all dogs or cats and 
shall be located so as to minimize contamination by excreta. Feed- 
ing pans shall be durable and kept clean. The food receptacles shall 
be sanitized at least once every 2 weeks. Disposable food recepta- 
cles may be used but must be discarded after each feeding. Self 
feeders may be used for the feeding of dry food and they shall be 
sanitized regularly to prevent molding, deterioration or caking of 
feed. 


§3.6 Watering. 
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If potable water is not accessible to the dogs and cats at all 
times, potable liquids shall be offered to such animals at least twice 
daily for periods of not less than 1 hour, except as might otherwise 
be required to provide adequate veterinary care. Watering recepta- 
cles shall be kept clean and shall be sanitized at least once every 2 
weeks. 


§3.7 Sanitation. 

(a) Cleaning of primary enclosures. Excreta shall be removed 
from primary enclosures as often as necessary to prevent contami- 
nation of the dogs or cats contained therein and to reduce disease 
hazards and odors. When a hosing or flushing method is used for 
cleaning a primary enclosure commonly known as a cage, any dog 
contained therein shall be removed from such enclosure during the 
cleaning process, and adequate measures shall be taken to protect 
the animals in other such enclosures from being contaminated with 
water and other wastes. 

(b) Sanitization of primary enclosures. 

(1) Prior to the introduction of nonconditioned dogs or cats © 
into empty primary enclosures previously occupied, such enclosures 
shall be sanitized in the manner provided in paragraph (b\3) of 
this section. 

(2) Primary enclosures for dogs or cats shall be sanitized 
often enough to prevent an accumulation of debris or excreta, or a 
disease hazard: Provided, however, That such enclosures shall be 
sanitized at least once every 2 weeks in the manner provided in 
paragraph (b\3) of this section. 

(3) Cages, rooms and hard-surfaced pens or runs shall be 
sanitized by washing them with hot water (180°F) and soap or de- 
tergent as in a mechanical cage washer, or by washing all soiled 
surfaces with a detergent solution followed by a safe and effective 
disinfectant, or by cleaning all soiled surfaces with live steam. Pens 
or runs using gravel, sand, or dirt shall be sanitized by removing 
the soiled gravel, sand, or dirt and replacing it as necessary. 

(c) Housekeeping. Premises (buildings and grounds) shall be 
kept clean and in good repair in order to protect the animals from 
injury and to facilitate the prescribed husbandry practices set forth 
in this subpart. Premises shall remain free of accumulations of 
trash. 

(d) Pest control. An effective program for the control of insects, 
ectoparasites, and avian and mammalian pests shall be established 
and maintained. 


§3.10 Veterinary care. 
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(a) Programs of disease control and prevention, euthanasia, 
and adequate veterinary care shall be established and maintained 
under the supervision and assistance of a doctor of veterinary med- 
icine. 

(b) Each dog and cat shall be observed daily by the animal 
caretaker in charge, or by someone under his direct supervision. 
Sick or diseased, injured, lame, or blind dogs or cats shall be pro- 
vided with veterinary care or humanely disposed of unless such 
action is inconsistent with the research purposes for which such 
animal was obtained and is being held: Provided, however, That the 
provision shall not effect compliance with any State or local law 
requiring the holding, for a specified period, of animals suspected 
of being diseased. 


* * * * * * * 


§3.12 Primary enclosures used to transport live dogs and cats. 

No dealer, research facility, exhibitor, or operator of an auction 
sale shall offer for transportation or transport, in commerce, any 
live dog or cat in a primary enclosure which does not conform to 
the following requirements: 


* * * * * * * 


(d) A maximum of one live dog or cat, 6 months or more of age, 
or a maximum of one live puppy, 8 weeks to 6 months of age and 
weighing over 9 kilograms (20) pounds, shall be transported in a 
primary enclosure. 


* * * * * 


FINDINGS OF FACT 


1. Respondent Donald Stumbo is an individual whose business 
address is O’Neal Road, Lima, New York 14485. 

2. At all times material herein respondent had a Class B license 
issued under the Act. At the time of his original license applica- 
tion, May 28, 1967, and when reissued on May 1, 1982, respondent 
received a copy of the Regulations and Standards contained in Title 
9, Chapter 1, Subchapter A of the Code of Federal Regulations and 
agreed in writing to comply with said Regulations and Standards. 

3. Kay W. Wheeler, Doctor of Veterinary Medicine, is the 
Animal Health Technician employed by the Animal and Plant 
Health Inspection Service of the United States Department of Agri- 
culture. He is an area official responsible for inspection of facilities 
of licensed dealers under the Act to police compliance within his 
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area with the applicable Regulations and Standards issued by the 
Secretary of Agriculture. All of the charges herein are based upon 
reports of a series of investigations conducted by him of respond- 
ents operations, as more fully explained in the evidence presented 
at the hearing. 

4. All of the charges herein concern the failure of respondent to 
conduct his operations and to maintain the condition of his facility 
in conformity with the Regulations and General Standards estab- 
lished pursuant to the Act. The following facts concerning his facil- 
ity and operations are included to give clarity to the charges. 

During the period since respondent was licensed and the date of 
the last investigation, March 24, 1982, respondent obtained the 
dogs he handled from the dog pounds in Genesee and Livingston 
counties. He transported them in his truck to his farm and placed 
them in his facility. His total facility was located in a metal barn 
40 feet wide by 126 feet long. Respondent used only a portion of the 
interior area of the barn, about 24 feet long and 40 feet wide, for 
dogs. The remaining part was used for the housing of other live- 
stock. Within the area set aside for the dog facility respondent had 
constructed a poured and finished cement floor on which he had 
erected several adjacent enclosures. These enclosures were simply 
pens constructed of galvinized wire and pipe with a door at one end 
opening onto a 4 foot alley-way, which surrounded the area on 2 
sides, providing access to the pens. Three of the pens (according to 
respondents’ brief) were ten feet by ten feet and six were four feet 
by ten feet in size. The fencing was approximately eight feet high. 

The enclosures were in the area of the barn which is closest to 
an overhead door. There were no windows, lights or any heat in 
the facility. All animal refuse and debris had to be removed manu- 
ally because there were no facilities for flushing out the pens or 
otherwise keeping them clean. Pine oil was the only disinfectant 
used by respondent. 

Usually only mature dogs of all types were obtained and there 
were no more than 2 to 5 dogs put in each pen. There is no evi- 
dence at all that any care was given to the dogs except food and 
water. Sometimes straw was placed on the floor as bedding. Food 
and water were provided in each pen in buckets. Dogs were usually 
held from 7 to 10 days before they were sold. Respondent testified 
that his principal outlet was the Rochester General Hospital which 
he supplied with about 20 dogs each week. In the event a dog 
became ill, or was for some reason unsaleable, respondent simply 
shot the dog and disposed of the carcass. 

The specific charges about the deficiencies in respondent’s oper- 
ations and facility, including transportation methods, are discussed 
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more fully in the analysis of the evidence relating to each of the 
specific charges in the Findings of Fact herein. 

5. The first charge is that during the period 1974 to 1981 re- 
spondent violated § 2.125 of the General Regulations by giving to 
the agency the name of Dr. K.L. Kiehle as “Consulting Veterinari- 
an” when, in fact, such person was not a consulting veterinarian 
for the respondent during this period. 

The evidence is that, at the time of the investigation of respond- 
ent’s facility by Dr. Wheeler, on December 2, 1980 (Exhibit 2), and 
April 7, 1981 (Exhibit 1), respondent gave him Dr. Kiehle’s name as 
consulting veterinarian to conduct those activities set forth in the 
General Regulations and Standards (§ 2.125, 3.10(a)). Dr. Wheeler’s 
testimony is that he conducted all of the investigations of respond- 
ent’s facility after 1979 and that Dr. Kiehle’s name was always 
given to him by respondent as the consulting veterinarian. He also 
testified that he had reviewed copies of reports of other investiga- 
tions conducted between 1974 and 1979 and that such reports 
showed Dr. Kiehle as being the consulting veterinarian. 

Dr. Kenneth L. Kiehle testified that he has never seen respond- 
ent’s facility for dogs and that he did not at any time establish, 
maintain, or supervise a program of adequate veterinary care and 
disease control and prevention, or establish and maintain a eutha- 
nasia program in connection with respondent’s facility for handling 
dogs. The substance of his testimony is that in 1967, at the time of 
respondent’s application for a license under the Act, he was doing 
veterinary work on dairy and beef cattle and told respondent he 
could use his name as consulting veterinarian. This was prior to 
the time respondent engaged in the present operation of handling 
dogs under the Act. Dr. Kiehle further testified that he had never 
treated or was called upon to treat any of respondent’s dogs. 

Respondent’s position is that he deemed his responsibilities 
under the Act were accomplished because Dr. Kiehle was a veteri- 
narian, lived only six miles away, and would have been available if 
he had needed him. He stated that he did not need Dr. Kiehle’s 
veterinary service during all of this period because he did whatever 
was necessary himself. 

Clearly, during this entire period from 1967 to 1982 respondent 
was not in compliance with the General Regulations and Standards 
because he literally had no veterinary attention for the mainte- 
nance of his operations as a licensee for the handling of dogs in the 
manner required. 

6. In connection with the first charge Dr. Wheeler advised re- 
spondent on February 23, 1982 (Exhibit 5) that 
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‘{A] program of veterinary care must be established and that 
this should be completely taken care of by March 1, 1982.” 


Respondent signed the investigation report and agreed to accom- 
plish the establishment of a proper veterinary program by March l, 
1982. 

The evidence contains a document signed by Dr. Quentin Llop, 
D.V.M., entitled “Program of Veterinary Care”, dated March 10, 
1982 [Exhibit 3]. Dr. Llop is a practitioner operating out of the 
Avon Animal Hospital in the Town of York. He testified that he 
was called sometime in January 1982 by respondent to come out to 
his facility and advise him with respect to the institution of a vet- 
erinary program. He did not, however, get out to the facility until 
March 10, 1982. 

On April 15, 1983, Dr. Llop prepared a statement (Exhibit 4), ad- 
dressed 

“TO WHOM IT MAY CONCERN: 

Between and including March 10, 1982 and April 11, 1983, I 
have visited Stumbo Farms, Hemlock NY numerous times. (At 
least once in each of May, June, July, August, October and Decem- 
ber 1982.) I have always found that Mr. Don Stumbo practiced good 
animal husbandry and in particular responsible dog care. 

I have arrived several times unannounced and have always 
found the dogs well bedded with adequate food and water. 

I am available at the above address for further comment on 
this matter. 

Sincerely yours, 


Quentin H. Llop” 


7. Complainant’s first charge is that respondent had not estab- 
lished an adequate veterinary program in accordance with the 
General Regulations and Standards by March 1, 1982, and had not 
had one previous to the time Dr. Llop was engaged. Neither the in- 
vestigator nor the agency was notified of the Exhibit 3 until ap- 
proximately one year later. The record does not analyze whether 
the program established and maintained by Dr. Llop was, or was 
nct, in accordance with the Regulations and General Standards. 
However, Dr. Llop’s direct testimony is that he is not familiar with 
the Regulations and General Standards issued pursuant to the Act, 
but that his program is directed to what he described as good hus- 
bandry and responsible dog care in accordance with the economic 
interests of respondent. 

Other charges discussed herein arising out of an investigation as 
late as March 24, 1982 (Exhibit 7), relating to cleanliness of facili- 
ties, etc., raise serious questions about when any veterinary pro- 
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gram was actually initiated by respondent and the quality of it. In 
any event, respondent did not notify the investigator or the agency 
that a program had been instituted. Moreover, the investigation of 
March 24, 1982, found no evidence of it, either in writing, or in the 
physical condition of respondent’s facility which was substantially 
unchanged. 

On the basis of the foregoing Findings of Fact we find and con- 
clude that respondent violated the General Regulations and Stand- 
ards in the manner alleged in the first charge. 

8. The second charge is that respondent refused to permit the 
completion of an inspection by complainant’s inspectors on Febru- 
ary 23, 1982, by forceably preventing the taking of photographs of 
his facility in violation of section 2146(a) of the Act and § 2.126 of 
the General Regulations. 

On February 23, 1982, Dr. Wheeler conducted an inspection of re- 
spondent’s facility. He was accompanied by Dr. Cecilia Sanz, who is 
an Area Animal Health Specialist for thirteen states which in- 
cludes New York. She accompanied Dr. Wheeler as a routine 
matter to check the operation of the program. During the course of 
their inspection Dr. Sanz took a photograph of the facility with a 
polaroid camera. Respondent immediately objected and told her 
that he did not allow photographs to be taken on his premises. A 
little while later Dr. Sanz took another photograph of the facility 
and respondent rushed over to her, seized the photographs from 
her hand and attempted to tear them up. He did not succeed in 
that but crumpled the photos in her presence and put them in his 
pocket. He told the investigators in a belligerent way he did not 
permit anybody to take photographs on his property. Dr. Sanz testi- 
fied that she explained the purposes of the photographs to no avail. 
She was very much intimidated by respondent’s threatening action 
and took no further pictures. 

The evidence discloses that on a previous inspection visit, on De- 
cember 2, 1980 (Exhibit 2), Dr. Wheeler had asked to take a picture 
of the facility and respondent had advised him forcefully that no 
pictures were going to be taken. He threatened Dr. Wheeler if he 
attempted to do so. 

Dr. Sanz testified that as a result of respondent’s belligerency 
the inspection was not completed in as thorough a manner as it 
would have been. She testified that it was a customary practice for 
investigators to take photographs of facilities as a part of an in- 
spection because they graphically illustrate, for the record and for 
future reference, the condition of facilities. 

Respondent’s position in testimony and on brief is that he does 
not permit anyone to take photographs on his property. He consid- 
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ers it a violation of his right of privacy and this prohibition in- 
cludes the government. His brief clearly states that the agency in- 
spectors have no right to take photographs of his facility as a part 
of their inspections and that he will not permit it. 

It is clear from the foregoing that respondent challenged the au- 
thority of the inspectors to take photographs during the inspection. 
In this connection, we note that section 2146(a) of the Act provides 
that the Secretary shall make such inspections as he deems neces- 
sary to police compliance with the Regulations and Standards 
issued pursuant to the authority in Section 2143(a) of the Act. The 
conduct of an investigation is left to the investigator; however, it is 
evident from the detailed nature of the reports which an investiga- 
tor is required to make that an investigation must be thorough. 
Sanctions for a licensee’s non-compliance with Regulations and 
Standards are severe. It is in the best interest of licensees that 
facts be disclosed, so that the reason for a citation for non-compli- 
ance be self-evident and that corrective actions can be demonstrat- 
ed. 

Photographs are a well-known and universal means of clearly de- 
picting the condition of a facility. No better or non-controversial 
substitute has as yet been devised. And it is a method which 
agency investigators deem necessary to conduct a fair investiga- 
tion. We find prevention of inspectors from taking photographs in 
a reasonable manner which would greatly enhance an inspection is 
an unwarranted interference with responsible officials in the con- 
duct of their authorized activities. We find no violation of any 
rights of respondent in the taking of photographs of respondent’s 
facility during the course of an authorized inspection. Accordingly, 
we find that the second charge is well supported on the evidence 
presented, and that respondent violated section 2146(a) of the Act 
and § 2.126 of the Regulations as charged in the complaint. 

9. The third charge is that respondent’s facility and manner of 
conducting operations were found to be in violation in several par- 
ticulars of the Standards for the Humane Handling, Care, Treat- 
ment, and Transportation of Dogs as disclosed in an inspection on 
February 23, 1982. This inspection by Dr. Wheeler and Dr. Sanz 
was complete enough to disclose several deficiencies as shown on 
the report (Exhibit 5) in detail. These were in the conduct of oper- 
ations for watering, sanitation, cleaning, pest control, veterinary 
care and transport enclosures. These deficiencies are set forth ex- 
plicitly on the second page of the report. 

Respondent signed this report and agreed to correct the deficien- 
cies. The deficiencies in watering, sanitation, cleaning, and veteri- 
nary care were to be corrected by March 1, 1982. The deficiencies 
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relating to pest control and transport enclosures were to be correct- 
ed by March 14, 1982. These were major deficiencies and, as such, 
were violations of the applicable Standards. 

On March 5, 1982, Dr. Wheeler conducted a follow-up investiga- 
tion. His report (Exhibit 6), together with his testimony, disclosed 
that very little had been done to correct the deficiencies. Specifical- 
ly, the evidence is that the deficiencies with respect to sanitation, 
cleaning, and veterinary care had not been corrected by March 1, 
1982. The deficiencies with respect to pest control and transporta- 
tion enclosures had not been corrected, but respondent had until 
March 14 to correct them. 

Respondent was fully aware of the results of this inspection on 
March 5 and signed the report which detailed the findings of Dr. 
Wheeler. 

In consideration of the fact that respondent had failed to correct 
these known specific major deficiencies enumerated by March 1, 
1982, it is clear that respondent was in violation of the Standards 
in these several particulars. Accordingly, we find that the prepon- 
derance of evidence fully supports the third charge and that re- 
spondent was in violation of the Standards as charged in the com- 
plaint. 

10. On March 24, 1982, Dr. Wheeler conducted another follow-up 
inspection of respondent’s facility. His report of the inspection (Ex- 
hibit 7), together with his testimony, is that there was no evidence 
that a veterinary care program had been established, and that 
there were still the same deficiencies in sanitation and cleaning 
which were not corrected. In other words, these deficiencies which 
have been pointed out in two previous reports and inspections had 
not been corrected by March 24. Additionally, the report discloses 
other deficiencies and non-conformity with the Standards in the 
storage of food and bedding, waste disposal, and housekeeping de- 
tails at the facility. 

Respondent received and signed this report which instructed him 
to correct these additional deficiencies by April 15, 1982. 

We find that respondent had reasonable opportunity to correct 
the deficiencies noted and, indeed, had stated that he would do so. 
He did not. Accordingly, we find that the preponderance of evi- 
dence fully supports the fourth charge and that respondent was in 
violation of the Standards as charged in the complaint. 

11. The hearing did not disclose any inspection report, or the re- 
sults of any inspection conducted after March 24, 1982. So we do 
not know whether or not the deficiencies which should have been 
corrected by April 15, 1982 were in fact corrected. As a conse- 
quence, the Findings herein are limited to the specific information 
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adduced at the hearing with respect to respondent’s operations and 
maintenance activities on the dates specified. 

12. We have carefully examined respondent’s contentions, which 
are contained in his testimony and his hand-written brief submit- 
ted after the hearing. We find nothing materially significant which 
would lead us to find that the results of the investigations were er- 
roneous. To the contrary, we conclude that respondent wanted to 
conduct his operations in a manner to give a bare minimum of at- 
tention to the animals involved without serious attention to his re- 
sponsibilities as a licensee under the Act to conform to the estab- 
lished Regulations and Standards. 


CONCLUSIONS 


Having found that respondent violated the Act and the Regula- 
tions and Standards as charged, we conclude that the sanction rec- 
ommended by complainant is reasonable in the circumstances, and 
consistent with the policies of the Secretary for administration of 
the Act. Accordingly, the order proposed by complainant should be 
issued. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent’s appeal, in the main, reargues matters that were 
argued below and correctly decided by Judge Liebert. Although re- 
spondent challenges the evidentiary support for Judge Liebert’s 
findings of fact, the findings are abundantly supported by the evi- 
dence. 

Respondent complains that Judge Liebert’s decision was not filed 
until 11 months after the hearing. This delay is unfortunate from 
the standpoint of the Department’s administration of the regula- 
tory program, but it imposed no burden on respondent. Moreover, 
it was unavoidable in view of Judge Liebert’s other workload and 
an illness which absented him from his office for several months. 

The Act authorizes a civil penalty of not more than $1,000 for 
each violation, and provides that each “violation and each day 
during which a violation continues shall be a separate offense” (7 
U.S.C. § 2149(b)). The Act further provides (7 U.S.C. § 2149(b)): 

The Secretary shall give due consideration to the appropriate- 
ness of the penalty with respect to the size of the business of the 
person involved, the gravity of the violation, the person’s good 
faith, and the history of previous violations. 

Although respondent does not challenge the amount of the civil 
penalty, but, rather, contends that there were no violations and, 
therefore, there should be no penalty, the $4,000 civil penalty im- 
posed here is modest considering respondent’s numerous, serious 
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violations, his handling of a large number of animals during the 
course of a year, and, the fact that a number of major violations 
continued after respondent was advised in writing of the violations, 
and given an opportunity to correct them within a specified time 
period. 

In addition, the imposition of the $4,000 civil penalty and the 
suspension of respondent’s license for 120 days is consistent with 
the Department’s policy to impose severe sanctions for serious vio- 
lations of any of the regulatory programs administered by the De- 
partment to serve as an effective deterrent not only to the respond- 
ents but also to other potential violators. This policy has been fol- 
lowed in all of the Department’s disciplinary proceedings in recent 
years. 

The basis for the Department’s sanction policy is set forth at 
great length in numerous decisions, e.g., In re Worsley, 33 Agric. 
Dec. 1547, 1556-71 (1974),? set forth in the Appendix to this deci- 
sion.* The Department’s sanction policy is also discussed at length 
in In re Esposito, 38 Agric. Dec. 613, 624-65 (1979). 

For the foregoing reasons, the following order should be issued. 


2?The Department’s severe sanction policy did not originate with Worsley, but, 
rather, was mentioned briefly in the first decision issued by the present Judicial Of- 
ficer, In re Henner, 30 Agric. Dec. 1151, 1263-64 (1971), and was further developed in 
numerous other decisions before it was finalized in In re Miller, 33 Agric. Dec. 53, 
64-80 (1974), aff'd per curiam, 498 F.2d 1088 (5th Cir. 1974). 


3Severe sanctions issued pursuant to this policy were sustained, e.g., in In re Col- 
lier, 38 Agric. Dec. 957, 971-72 (1979), aff'd, 624 F.2d 190 (9th Cir. 1980); In re Gold 
Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1362-63 (1978), aff'd, No. 78-3134 
(D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (8d Cir. 1980); In re Muehlenthaler, 
87 Agric. Dec. 313, 330-32, 337-52, aff'd mem., 590 F.2d 340 (8th Cir. 1978); In re 
Mid-States Livestock, Inc., 37 Agric. Dec. 547, 549-51 (1977), aff'd sub nom. Van Wyk 
v. Bergland, 570 F.2d 701 (8th Cir. 1978); In re Cordele Livestock Co., 36 Agric. Dec. 
1114, 1133-34 (1977), aff'd per curiam, 575 F.2d 879 (5th Cir. 1978); In re Livestock 
Marketers, Inc., 35 Agric. Dec. 1552, 1561 (1976), aff'd per curiam, 558 F.2d 748 (5th 
Cir. 1977), cert. denied, 435 U.S. 968 (1978); In re Catanzaro, 35 Agric. Dec. 26, 31-32 
(1976), aff'd, No. 76.1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In re 
Maine Potato Growers, Inc., 34 Agric. Dec. 773, 796, 801 (1975), aff'd, 540 F.2d 518 
(ist Cir. 1976); In re M.&H. Produce Co., 34 Agric. Dec. 700, 750, 762 (1975), aff'd 549 
F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977); In re Southwest Produce, Inc., 
34 Agric. Dec. 160, 171, 178, aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); In re J. 
Acevedo & Sons, 34 Agric. Dec. 120, 133, 145-60, aff'd per curiam, 524 F.2d 977 (5th 
Cir. 1975); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 1913-14 (1974), aff'd 524 
F.2d 1255 (5th Cir. 1975); In re Trenton Livestock, Inc., 33 Agric. Dec. 499, 515, 539- 
50 (1974), aff'd per curiam, 510 F.2d 966 (4th Cir. 1975); In re Miller, 33 Agric. Dec. 
53, 64-80, aff'd per curiam, 498 F.2d 1088, 1089 (5th Cir. 1974). 
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ORDER 


Respondent Donald Stumbo, his agents and employees, are 
hereby ordered to comply with every provision of the Animal Wel- 
fare Act (7 U.S.C. § 2131 et seg.) and the Regulations and Standards 
issued thereunder (9 C.F.R. Parts 1, 2, and 3), and shall cease and 
desist from any violation thereof. Respondent is specifically ordered 
not to interfere with the taking of photographs by APHIS person- 
nel during a valid inspection of his animal facility. 

Respondent Stumbo’s license shall be suspended for a period of 
120 days and thereafter until respondent demonstrates that his fa- 
cility and maintenance operations fully comply with all applicable 
Regulations and Standards under the Act. 

Respondent Stumbo is assessed a civil penalty of $4,000 which 
shall be paid within thirty (30) days after the date of service of this 
order on respondent. Payment shall be by certified check or money 
order payable to the Treasurer of the United States and forwarded 
to Donald A. Tracy, United States Department of Agriculture, 
Office of the General Counsel, Room 2014, South Building, Wash- 
ington, D.C. 20250. 

The provisions of the first pargraph of this order shall become 
effective on the day after service of this order on respondent. The 
license suspension provisions of this order shall become effective on 
the 30th day after service of this order on respondent. 


APPENDIX 
Excerpt from Jn re Worsley, 33 Agric. Dec. 1547, 1556-71 (1974). 
U.S.D.A. Sanction Policy 


In re: Dennis SmitH, AWA Docket No. 232. Decided March 20, 
1984. 


Annual facility did not meet standard—Cease and Desist—Civil Penalty. 


Facility for bear exhibition violated standards for cleanliness, veterinarin care, 
public safety, food and water. Respondent also failed to obtain license for 
transportation. 


Gregory Cooper, for complainant. 
Respondent, pro se 
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Decision by John G. Liebert, Administrative Law Judge. 
DECISION AND ORDER 


This is a proceeding under the Animal Welfare Act (7 U.S.C. 
2131 et seg.), hereinafter referred to as the Act, and the regulations 
and standards issued pursuant to the Act (9 CFR Part 3). The 
Acting Administrator, Animal and Plant Health Inspection Serv- 
ice, pursuant to the Rules of Practice Governing Formal Adjudica- 
tory Proceedings Instituted by the Secretary Under Various Stat- 
utes (7 CFR, Part 1, Subpart H) and section 19 of the Act (7 U.S.C. 
2149), initiated this proceeding with a complaint filed on April 7, 
1983. Copies of the complaint, the Act, the regulations and stand- 
ards, and the applicable Rules of Practice were duly personally 
served by a U.S. Marshal on respondent on July 25, 1983, and proof 
of service was filed with the Hearing Clerk, all in accord with said 
Rules of Practice (7 CFR 1.147(b)). No answer was filed by the re- 
spondent and the respondent was so notified in a letter by the 
Hearing Clerk sent on August 25, 1983. No answer or other com- 
munication has been received from the respondent. 

Respondent’s failure to file an answer within the time specified 


in the complaint constitutes an admission of the allegations in the 
complaint and a waiver of hearing (7 CFR 1.136(c), 1.139). There- 
fore, this Decision and Order is entered according to the Rules of 
Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Dennis Smith, hereinafter referred to as the respondent, is 
an individual whose residence address is P.O. Box 675, Cherokee, 
North Carolina 28719, and who is doing business as Smith’s 
Texaco, whose address is Highway 441, Cherokee, North Carolina 
28719. 

(b) Respondent is now, and at all times material herein was, 
engaged in business at the above business address as an exhibitor 
within the meaning of section 2 of the Act (7 U.S.C. 2132), exhibit- 
ing one bear to the public for compensation. 

(c) Respondent is not now, and at all times material herein was 
not, licensed as an exhibitor pursuant to section 3 of the Act (7 
U.S.C. 2133). 

(d) Respondent, in July 1981, was advised by representatives of 
complainant of the requirements of the Act and the regulations 
and standards issued thereunder. 

(e) Respondent, on or about August 4, 1981, November 4, 1981, 
and January 28, 1982, was advised in writing in great detail by rep- 
resentatives of complainant of the reasons complainant believed 
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that respondent’s bear exhibit facility was in violation of the licens- 
ing requirements of the Act and of the standards under the Act 
concerning structural strength, water, waste disposal, drainage, wa- 
tering, sanitation, cleaning, housekeeping, veterinary care, and 
handling. 

2. (a) Respondent, on or about February 24, 1982, June 30, 1982, 
and July 27, 1982, was in violation of section 3.125(a) of the stand- 
ards (9 CFR 3.125(a)) in that respondent’s outdoor housing facility 
was not maintained in good repair to protect the animal from 
injury in that the walls contained broken and protruding wires 
which could injure the animal. 

(b) Respondent, on or about February 24, 1982, June 30, 1982, 
and July 27, 1982, was in violation of section 3.125(d) of the stand- 
ards (9 CFR 3.125(d)) in that no adequate provision was made at re- 
spondent’s outdoor housing facility for the removal and disposal of 
animal and food wastes. 

(c) Respondent, on or about February 24, 1982, June 30, 1982, 
and July 27, 1982, was in violation of section 3.127(c) of the stand- 
ards (9 CFR 3.127(c)) in that there was no suitable method provided 
at respondents outdoor housing facility to rapidly eliminate excess 
water. 

(d) Respondent, on or about February 24, 1982, June 30, 1982, 
and July 27, 1982, was in violation of section 3.130 of the standards 
(9 CFR 3.130) in that potable water was not accessible to the 
animal as often as necessary and in that water receptacles were 
not kept clean and sanitary at respondent’s housing facility. 

(e) Respondent, on or about February 24, 1982, June 30, 1982, 
and July 27, 1982, was in violation of section 3.131 of the standards 
(9 CFR 3.131) in that at respondent’s facility the cage was not kept 
clean and contained excreta and decaying food and in that the area 
around the cage was not kept clean and was littered with cans, 
boards, wire and other miscellaneous trash. 

(f) Respondent, on or about February 24, 1982, June 30, 1982, 
and July 27, 1982, was in violation of section 3.134(a) of the stand- 
ards (9 CFR 3.134(a)) in that a program of adequate veterinary care 
was not established and maintained under the supervision of a vet- 
erinarian at respondent’s facility. 

(g) Respondent, on or about February 24, 1982, June 30, 1982, 
and July 27, 1982, was in violation of section 3.135(c) of the stand- 
ards (9 CFR 3.135(c)) in that, during public display at respondent’s 
facility, there was not a sufficient distance allowed between the 
animal and the viewing public to assure safety to both the public 
and the animal. 
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(h) Respondent, on or about June 15, 1982, was in violation of 
section 4 of the Act (7 U.S.C. 2134) in that, without having obtained 
a license from the Secretary of Agriculture, he transported in com- 
merce to Smith’s Texaco, Cherokee, North Carolina for exhibition, 
one black bear. 


CONCLUSIONS 


By reason of the findings of fact set forth herein, respondent has 
violated section 4 of the Act (7 U.S.C. 2134) and sections 3.125(a), 
3.125(d), 3.127(c), 3.180, 3.131, 3.134(a), and 3.135(c) of the regula- 
tions and standards (9 CFR 3.125(a), 3.125(d), 3.127(c), 3.130, 3.131, 
3.134(a), and 3.135(c)). 

These violations warrant the sanctions authorized under the Act 
(7 U.S.C. 2149(b)) and contained in the following order. 


ORDER 


Respondent, his agents and employees, directly or indirectly, 
through any corporate or other device, shall cease and desist from 
failing to comply with the requirements of the Act and the regula- 
tions and standards thereunder including, but not limited to, the 
requirements of the Act concerning licensing and the standards 
under the Act concerning facilities, veterinary care, handling, wa- 
tering, and sanitation. 

Respondent is assessed a civil penalty of $1,000 which shall be 
paid by certified check or money order to the order of the Treasur- 
er of the United States and which shall be forwarded to Gregory 
Cooper, Office of the General Counsel, United States Department 
of Agriculture, Room 2014 South Building, Washington, D.C. 20250, 
within 30 days from the date this Order becomes effective. 

Copies of this Decision and Order shall be served upon the par- 
ties. This Decision and Order shall become final and effective 35 
days after service upon the respondent unless an appeal is filed 
pursuant to section 1.145 of the applicable Rules of Practice (7 CFR 
1.145). 


[Decision and Order became final and effective on August 22, 
1984] 
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In re: Stxty-stx PackinG Co., Inc., FMIA Docket No. 79. Decided 
June 12, 1984. 


Inspection services withheld—threat to inspector. 


Employee/relative of respondent threatened inspector regarding comment or condi- 
tions. Inspection services withheld from and denied as long as employee/rela- 
tive is employed or has access to respondent’s premises. 

Marshall Marcus, for complainant. 

Kurt Gestner, Albuquerque, NM, for respondent. 


Decision of Victor W. Palmer, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an administrative proceeding for the withdrawal of feder- 
al meat inspection services provided to respondent under the Fed- 
eral Meat Inspection Act (21 U.S.C. 601 et seq.) hereinafter referred 
to as the Act. This action was instituted by a complaint filed on 
March 22, 1984, by Dr. Donald Houston, Administrator of the Food 
Safety Inspection Service (FSIS), United States Department of Ag- 
riculture, seeking an order withdrawing inspection services from 
Sixty-Six Packing Company, Inc., (Sixty-Six), for so long as Mr. 
James Henry “Jimmy” Leonard is allowed to enter upon the prem- 
ises of respondent’s regulated meat packing establishment, to pro- 
tect USDA employees stationed at Sixty-Six, in that Jimmy Leon- 
ard is alleged to have threatened one of them with a knife. 

Respondent filed a timely answer and requested an expedited 
hearing in this matter, which I scheduled and held on May 9, 1984, 
in Albuquerque, New Mexico. Complainant was represented by 
Marshall Marcus, Office of the General Counsel, United States De- 
partment of Agriculture, Washington, D.C., and respondent was 
represented by Arthur D. Melendres, Esq., and Kurt B. Gerstner, 
Esq., Modrell, Sperling, Roehl, Harris & Sisk, Albuquerque, New 
Mexico. At the conclusion of the hearing, counsel for complainant 
requested an immediate ruling from the Administrative Law 
Judge. This request was denied and, in response to respondent’s re- 
quest for an opportunity to submit briefs, an expedited schedule 
was established. Complainant received respondent’s findings, con- 
clusions and brief on May 23, 1984, and filed a response thereto on 
May 31, 1984. 


FINDINGS OF FACT 


1. The Secretary of Agriculture has jurisdiction over the parties 
and subject matter of these proceedings. 
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2. On March 1, 1983, at Sixty-Six Packing Co. Inc., James Henry 
“Jimmy” Leonard, an employee of Sixty-Six, threatened to forcibly 
assault USDA Food Inspector Bill D. Creighton, on two occasions, 
with a five inch knife. 

3. Supervisory Veterinary Medical Officer Dr. Alejandro A. Gon- 
zoles and Inspector Kit Fowler were on duty with Inspector 
Creighton in the government office at Sixty-Six and witnessed Mr. 
Jimmy Leonard’s threats. 

4. Dr. Gonzoles, Inspectors Creighton and Fowler, each felt per- 
sonally threatened by Jimmy Leonard’s actions, feared for his own 
safety and questioned his own ability to perform official duties at 
Sixty-Six as long as Mr. Jimmy Leonard was in the plant. 

5. Jimmy Leonard’s threats were intended to “. . . scare [Inspec- 
tor Creighton] a little more.” 

6. As a result of Jimmy Leonard’s threats, inspection service at 
Sixty-Six was suspended pursuant to section 305.5(b) of the Federal 
Meat Inspection Regulations (9 CFR 305.5(b)). 

7. On March 2, 1983, after receiving written assurances that 
Jimmy Leonard would not be allowed on the premises of Sixty-Six 
during plant operations, the Department resumed inspection at 
that establishment. 

8. On March 12 and again on March 14, 1984, during times when 
USDA employees were on duty at Sixty-Six, Jimmy Leonard was 
observed on the premises contrary to the assurances provided in 
Respondent’s Exhibit 3. 

9. On March 14, 1984, inspection services at Sixty-Six were again 
suspended pursuant to 9 CFR 305.5(b), 335.20 and 335.21. 

10. Inspection was resumed at Sixty-Six after the establishment 
sought and obtained a Temporary Injunction, in the Tenth Judicial 
District Court, County of Quay, State of New Mexico, restraining 
Jimmy Leonard from entering the premises of Sixty-Six. This in- 
junction was made permanent on March 28, 1984, and remains in 
effect until resolution of this matter. 

11. In the course of their official duties, USDA Veterinarians and 
Inspectors assigned to Sixty-Six make numerous decisions daily 
which directly affect the wholesome meat that is passed to the con- 
sumers for consumption and the performance of their official 
duties is deleteriously affected by fears of physical attacks on their 
persons. 

12. Sixty-Six is a family run packing plant, owned by Mr. Law- 
rence Leonard and his son Larry E. Leonard, who is the General 
Manager. James Henry (Jimmy) Leonard is Larry E. Leonard’s 
younger brother, and has also been employed by and at times has 
been an officer of Sixty-Six. Jimmy Leonard, who is now 33 years 
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old, grew up working at Sixty-Six and has worked there most of his 
life. In 1980 and 1981, he was general manager in Clovis, New 
Mexico, of a packing plant, which was owned by the Leonard 
family. As general manager he did, at various times, every job nec- 
essary to run the Clovis plant. In the years Jimmy Leonard operat- 
ed the Clovis, New Mexico plant, there was never an incident of a 
USDA inspector being threatened, nor were there any other seri- 
ous problems of any kind. In 1983, following an automobile acci- 
dent, Jimmy Leonard returned to work at Sixty-Six where he was 
his brother Larry’s “right hand man” and second in command. 

13. About the end of September 1983, Bill Creighton came to 
Sixty-Six as a USDA lay inspector, where he served until March 1, 
1984. Mr. Creighton made several off-duty comments about condi- 
tions at Sixty-Six which might require it to be closed. These com- 
ments became known by Jimmy Leonard. They were also reported 
to Compliance Officer Ed Tays and Dr. Rodriguez, who were 
present at Sixty-Six at that time. Dr. George A. Martin, Area Su- 
pervisor, and Dr. Walker, Creighton’s immediate supervisor, were 
also apprised of Mr. Creighton’s conduct. 

14. Bill Creighton was instructed by a letter from Dr. Walker 
that such conduct was inappropriate and should cease immediately. 
The letter from Dr. Walker to Creighton appears as Respondent’s 
Trial Exhibit 8. 

15. However, additional comments were again made during the 
next two months which become known to the Leonards. 

16. On the evening of February 29, 1984, at the Trails West, a 
Tucumcari tavern, Creighton and Jimmy Leonard confronted each 
other. Remarks passed and Jimmy Leonard told Creighton that he 
had a gun in his boot and Creighton had better leave. 

17. Creighton left and a short time thereafter, a group of police 
officers called by Creighton searched Jimmy Leonard for a gun but, 
finding none, left him at the bar. He was never arrested for that 
incident nor were any other law enforcement actions taken. 

18. Jimmy Leonard was angered by the police search, remained 
at the bar until approximately 3:00 the following morning and con- 
tinued to drink a considerable amount of beer. 

19. At approximately 6:45 a.m. on March 1, Jimmy Leonard en- 
tered the USDA inspector’s office at the Sixty-Six plant and threat- 
ened to assault Creighton with a knife, as detailed in Findings two 
through five, supra. 


CONCLUSIONS 


The record in these proceedings leaves no doubt that the threats 
occurred. Mr. Jimmy Leonard admitted that he threatened Inspec- 
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tor Creighton with a “five inch knife .. . to scare him a little 
more.” He completely accomplished this objective. Dr Gonzoles and 
Inspectors Creighton and Fowler each testified that they took Leon- 
ard’s threats seriously, feared for their safety, and felt unable to 
perform their official duties at Sixty-Six under such threats. The 
safety of USDA employees assigned to work in regulated establish- 
ments is a matter of paramount concern. 9 CFR 305.5(b) authorizes 
suspension of the assignment of inspectors when an officer, employ- 
ee or agent of an establishment forcibly assaults, or threatens to 
forcibly assault USDA employees in or on account of the perform- 
ance of his official duties. This suspension may continue until “the 
operator (1) satisfactorily justifies the incident, (2) takes effective 
steps to prevent a recurrence, or (3) provides acceptable assurance 
that there will not be any recurrences.” Respondent has failed to 
satisfy any of these three conditions. 

Jimmy Leonard’s violent behavior may not be justified as an ap- 
propriate reaction to comments Inspector Bill Creighton made off 
the premises of Sixty-Six. The appropriate procedure for dealing 
with such problems was well known to both respondent and to 
Jimmy Leonard. Larry Leonard testified that when he had a previ- 
ous complaint against Inspector Creighton, he was able to convey 
his concerns to appropriate USDA officials who acted upon and rec- 
tified the situation. 

The steps respondent undertook to prevent a recurrence are in- 
sufficient. The incidents of March 12 and 14, show that the agree- 
ment to keep Jimmy Leonard out of Sixty-Six is not enforceable. 
Larry Leonard has admitted that he cannot control his brother’s 
in-plant activities. 

Moreover, respondent has not provided acceptable assurance that 
there will not be recurrences. Jimmy Leonard has a serious drink- 
ing problem which causes him to be violent. It is not now being 
treated nor is there any real indication that it ever will be. In the 
event Jimmy Leonard is, at some time in the future, properly 
treated and counseled, and is able to furnish proof of going without 
a beer or other alcoholic drink for at least a year, respondent 
would then be in a position to provide acceptable assurances. Appli- 
cation may then be made to the Regional Director of FSIS and, 
upon the concurrence of appropriate FSIS officials, the order in 
this proceeding may be modified at that time. Under the present 
circumstances, the safety of FSIS’s inspectors require the entry of 
the following Order. 
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ORDER 


Inspection services under Title I of the Federal Meat Inspection 
Act (21 U.S.C. 601 et seg.) is hereby withheld from and denied to 
Sixty-Six Packing Company, Inc., its affiliates, partners, successors, 
and assigns, directly or through any corporate device for so long as 
Mr. James H. “Jimmy” Leonard is employed by or has access to 
the premises of respondent’s official establishment. 

This Order is subject to future modification upon appropriate ap- 
plication of the parties. 

Copies of this Decision and Order shall be served upon the par- 
ties and become final and effective thirty-five (35) days after serv- 
ice, unless either party appeals the Decision. and Order to the Judi- 
cial Officer in the manner specified in 7 CFR § 1.145 within thirty 
(30) days after receiving service. 


[Decision and Order became final and effective on July 20, 1984] 


In re: State NATIONAL Provisions, Inc., FMIA Docket No. 77. De- 
cided July 13, 1984. 


Contaminated meat offered for sale and transportation—Inspection withheld for 
one year—50 weeks suspended subject to no additional violations. 


Sherrie Kopka, for complainant. 
John B. Justice, Albany, NY, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 
STIPULATION AND CONSENT DECISION 


This is a proceeding under the Federal Meat Inspection Act, as 
amended (21 U.S.C. § 601 et seg.), hereinafter referred to as the 
FMIA, and the applicable Rules of Practice (9 CFR § 335.1 et seq.), 
to withdraw federal meat inspection services from State National 
Provisions, Inc., hereinafter referred to as respondent. This pro- 
ceeding was commenced by a complaint filed by the Administrator 
of the Food Safety and Inspection Service, United States Depart- 
ment of Agriculture, who is responsible for the administration of 
the FMIA. The parties have agreed that this proceeding should be 
terminated by entry of the Consent Decision as set forth below and 
have agreed to the following stipulations: 

1. For the purpose of this stipulation and the provisions of this 
Consent Decision, respondent admits all of the jurisdictional allega- 
tions of the complaint, admits the Findings of Fact, and waives: 

(a) Any further procedural steps; 
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(b) Any requirement that the final decision in this proceeding- 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 
and 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision. 

2. This stipulation and Consent Decision are for purposes of set- 
tlement in this proceeding only and do not otherwise constitute an 
admission or denial by the respondent that it has violated the regu- 
lations or statutes involved. 

3. The respondent waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seg.) for fees and other expenses incurred 
by respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Respondent, at all times material, was a company which oper- 
ated a meat processing establishment in Albany, New York, and 
was a recipient of inspection services under Title I of the FMIA. 
The respondent’s mailing address is 82-86 Westerlo Street, Albany, 


New York 12202. 

2. On or about November 22, 1983, in the United States District 
Court for the Northern District of New York, respondent was con- 
victed of one felony for “preparing, selling, and offering for trans- 
portation meat food products of cattle, to wit: forty (40) boxes of 
roast beef, weighing approximately 2,425 pounds, which were capa- 
ble of use as human food, without complying with the requirements 
of the Federal Meat Inspection Act (21 U.S.C. § 601 e¢ seg.) in that 
said meat was adulterated and contaminated with salmonella bac- 
teria and that they were prepared under insanitary conditions 
whereby they may have been rendered injurious to health, (21 
U.S.C. § 601(m) (8) and (4), 602, 610 (a) and (c), 661(c) and 676(a)).” 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following order and Consent Decision in disposition of this 
proceeding, such decision will be issued. 


ORDER 


1. Inspection services under Title I of the FMIA are withdrawn 
from and denied to respondent, its owners, officers, directors, suc- 
cessors, affiliates, or assigns, directly or through any corporate or 
other device for a period of one (1) year beginning on July 16, 1984. 
Two (2) consecutive weeks of actual suspension will begin Decem- 
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ber 23, 1984, and end on January 5, 1985. The remaining fifty (50) 
weeks of the one (1) year withdrawal period will be held in abey- 
ance and will not become effective: 

(a) For so long as, within one (1) year of the effective date of 
this Consent Decision, respondent, or any of its officers, employees, 
or agents do not violate (as that term is defined in paragraph 2 
infra) any section of the FMIA (21 U.S.C. § 601 et seg.) involving 
the preparation, sale, transportation, or attempted distribution of 
any adulterated or misbranded products; and 

(b) For so long as respondent, within one (1) year of the erfec- 
tive date of this Consent Decision: 

(1) Does not knowingly hire, in any capacity, any individual 
who has been convicted of any felony; and 
(2) To the extent permitted by New York law, dismisses from 
its employment any such individual, hired after the effective date 
of this Consent Decision, when that individual’s conviction becomes 
known. 
2. The violation of any provision in paragraph 1 of this order will 
result in the immediate withdrawal of inspection services under 
Title I of the FMIA. The term “violation” means a final decision in 


a formal adjudicatory proceeding before the Secretary of Agricul- 
ture or a conviction in federal or state court. This shall not pre- 
clude the referral of any such violation to the Department of Jus- 
tice for possible criminal or civil proceedings. 

3. If any provision of this order is declared to be invalid, such 
declaration shall not affect the validity of any other provision 
herein. 


In re: Toscony Provision Company, Inc., FMIA Docket No. 40. De- 
cided July 12, 1984. 


Appeal late—Denied. 


The Judicial Officer denied respondent’s late appeal on the ground that he lacks 
jurisdiction to consider an appeal after it has become final and effective. The 
Department’s construction of its rules of practice is consistent with the con- 
struction of the Federal Rules of Appellate Procedure, under which the appeal 
time has been construed as “mandatory and jurisdictional.” The Department’s 
rules, unlike the Federal Rules of Appellate Procedure, do not provide for an 
extension of the time for filing a notice of appeal upon a showing of excusable 
neglect or good cause made within 30 days after the expiration of the appeal 
time. If an appeal had been timely filed, however, I would have adopted Judge 
Palmer’s initial decision withdrawing and denying inspection to respondent so 
long as Henry Dei is associated with the firm. 
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Harold Lanham, for complainant. 
Nicholas H. Politan, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER DENYING LATE APPEAL 


This is an administrative proceeding for the withdrawal of feder- 
al meat inspection services provided to respondent under the Fed- 
eral Meat Inspection Act (21 U.S.C. § 601 et seg.). On May 18, 1984, 
Administrative Law Judge Victor W. Palmer issued an initial Deci- 
sion and Order withdrawing inspection service under Title I of the 
Federal Meat Inspection Act indefinitely, but providing that such 
withdrawal and denial of inspection shall be suspended for so Long 
as Henry Dei is not associated with the firm. The order permits 
Henry Dei to be associated with the firm for one year subsequent 
to the date the order becomes final, and affords him the same time 
period in which to dispose of his stock. 

The letter from the Hearing Clerk serving Judge Palmer’s deci- 
sion on respondent states: 

This Decision will become final without further proceedings 35 
days after service hereof unless there is an appeal to the Secretary: 
Provided, however, That no decision shall be final for purposes of 
judicial review except a final order issued by the Secretary pursu- 
ant to an appeal. 

In accordance with the applicable rules of practice and proce- 
dure, you will have 30 days from the receipt of this notice in which 
to file with the Hearing Clerk an appeal to the Secretary. 

Since no appeal was filed by respondent before the initial Deci- 
sion and Order became final, the Hearing Clerk issued a “Notice of 
Effective Date of Decision and Order’ advising respondent that 
“ijn accordance with the applicable rules of practice, the Decision 
and Order became final and effective on June 28, 1984.” 

Upon receipt of that notice, Mr. Brody, one of respondent’s attor- 
neys, telephoned the Judicial Officer requesting an extension of 
time in which to file an appeal, and confirmed the telephone re- 
quest with a letter dated July 6, 1984. Mr. Brody states that Judge 
Palmer’s initial Decision and Order was forwarded to respondent’s 
trial attorney, Mr. Politan (a member of the same law firm as Mr. 
Brody), who represented respondent at the administrative hearings 
in this proceeding, and that an office employee was instructed to 
deliver the initial Decision and Order to Mr. Brody, who has been 
in charge of all of the brief writing since the commencement of 
these proceedings. As a result of an inadvertent mistake, the firm’s 
office employee placed Judge Palmer’s initial Decision and Order 
in the file, instead of delivering it to Mr. Brody. Consequently, an 
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appeal was not filed on behalf of respondent within the time per- 
mitted by the applicable rules of practice. 

If I had discretion to permit the filing of a late appeal, I would 
grant respondent’s request for an extension of time within which to 
file an appeal, since this is a case of excusable neglect. However, 
the rules of practice provide for an appeal to be filed within 30 
days after service of the Judge’s decision, and further provide that 
35 days after the date of service, the initial Decision shall become 
final and effective. Specifically, the rules provide (7 CFR 
§§ 1.145(a); 1.142(c)): 


§1.145 Appeal to Judicial Officer. 

(a) Filing of Petition. Within 30 days after receiving service of 
the Judge’s decision, a party who disagrees with the decision, or 
any part thereof, or any ruling by the Judge or any alleged depri- 
vation of rights, may appeal such decision to the Judicial Officer by 
filing an appeal petition with the Hearing Clerk. 


§1.142 Post-hearing Procedure. 


* * * * * * * 


(c) Judge’s decision. The Judge, within a reasonable time after 
the termination of the period allowed for the filing of proposed 
findings of fact, conclusions and orders, and briefs in support there- 
of, shall prepare, upon the basis of the record and matters officially 
noticed, and shall file with the Hearing Clerk, the Judge’s decision, 
a copy of which shall be served by the Hearing Clerk upon each of 
the parties. Such decision shall become final and effective without 
further proceedings 35 days after the date of service thereof upon 
the respondent, unless there is an appeal to the Judicial Officer by 
a party to the proceeding pursuant to §1.145: Provided, however, 
That no decision shall be final for purposes of judicial review 
except a final decision of the Judicial Officer upon appeal. 

Since I reviewed the various drafts of the Uniform Rules of Prac- 
tice issued in 1977, and discussed them with the attorneys drafting 
the rules, I am familiar with the reason for providing that the ini- 
tial decision does not become final and effective until 5 days after 
the 30-day appeal time has elapsed. That was done so that if an 
appeal was inadvertently filed up to 4 days late, e.g., because of a 
delay in the mail system, an extension of time could be granted by 
the Judicial Officer for the filing of a late appeal. 

However, it has consistently been held under the Uniform Rules 
of Practice that the Judicial Officer has no jurisdiction to hear an 
appeal that is filed after it has become final. In re Dock Case Bro- 
kerage Co., 42 Agric. Dec. (Nov. 7, 1983) (order denying late 
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appeal); In re Veg-Pro Distributors, 42 Agric. Dec. (July 18, 
1983) (order denying late appeal); Jn re Dick, 42 Agric. Dec. 

(June 28, 1983) (order denying motion for relief); In re Petro, 42 
Agric. Dec. _____ (May 9, 1983); In re Yankee Brokerage, Inc., 42 
Agric. Dec. 427, 427-28 (1983) (order dismissing appeal) (appeal filed 
on same day order become final not timely); Jn re Brink, 41 Agric. 
Dec. 2146 (1982) (order dismissing appeal), reconsideration denied, 
41 Agric. Dec. 2147 (1982); In re Mel’s Produce, Inc., 40 Agric. Dec. 
792 (1981); In re Animal Research Center of Mass., Inc., 38 Agric. 
Dec. 379 (1978) (order denying late appeal); In re Cook, 39 Agric. 
Dec. 116 (1978) (order dismissing appeal). 

The Department’s construction of its rules of practice is, in this 
respect, consistent with the construction of the Federal Rules of 
Appellate Procedure. As stated in Sofarelli Associates, Inc. v. 
United States, 716 F.2d 1395, 1396 (Fed. Cir. 1983): 

Fed.R.App.P. 4(a)(1) requires, inter alia, that when the United 
States is a party, a notice of appeal must be filed with the trial 
court within 60 days from the date of entry of the judgment. It is 
well settled that this requirement is “mandatory and jurisdiction- 
el”? 

There is no rule in the Department’s Uniform Rules of Practice 
providing for an extension of time (for good cause or excusable ne- 
glect) for filing a notice of appeal after the initial decision has 
become final. Under the Federal Rules of Appellate Procedure, the 
“district court, upon a showing of excusable neglect or good cause, 
may extend the time for filing a notice of appeal upon motion filed 
not later than 30 days after the expiration of the time” otherwise 
provided in the rules for the filing of an appeal (Rule 4(a)(5)). The 
absence of such a rule in the Department’s Uniform Rules of Prac- 
tice emphasizes that no such jurisdiction has been granted to the 
Judicial Officer to extend the time for filing an appeal after the 
initial decision has become final. 

Accordingly, respondent’s request for an extension of time within 
which to file an appeal is denied. 

Respondent suggests that since the decision of the Judicial Offi- 
cer in In re Utica Packing Co., FMIA Docket No. 35, 43 Agric. Dec. 

(Nov. 18, 1982), was set aside on reconsideration by Assist- 
ant Secretary for Administration John J. Franke, Jr., in his capac- 
ity as Acting Judicial Officer, jurisdiction exists to set aside the ini- 
tial Decision and Order by Judge Palmer in this case. However, in 
Utica, a timely petition to reconsider the decision of the Judicial 
Officer was filed by ccmplainant within the 10-day period expressly 
provided for filing such a petition in the Uniform Rules of Practice 
(7 CFR § 1.146(a\(8)). Since that procedure is expressly authorized 
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by the Uniform Rules of Practice, the procedure followed in Utica 
affords no basis for extending the time for filing an appeal from an 
Administrative Law Judge’s initial Decision after it has become 
final. 

Respondent has indicated that an appeal will be taken from an 
order denying permission to file a late appeal. Accordingly, in an 
effort to avoid undue delay in this proceeding (which involves the 
public health), in the event that a court should disagree with my 
order denying a late appeal, I have re-read the original record in 
this proceeding, and have read the supplementary record made 
after my original decision in this proceeding. If an appeal had been 
timely filed, I would have adopted Judge Palmer’s initial Decision 
and Order as the final Decision and Order in this proceeding, 
adding additional conclusions emphasizing that I give little or no 
weight to any of the circumstances regarded by respondent as miti- 
gating. Respondent has a great volume of evidence alleged to be 
mitigating, but the great volume is of no consequence since each 
item has little or no weight. Even a thousand times zero is still 
zero! 

This is not a close case. In fact, the circumstances regarded by 
respondent as mitigating are of such little weight that I would 
have regarded an appeal almost as frivolous, or solely for delay. 
Additional briefs on appeal would not have been helpful in view of 
the thorough briefing of the mitigation issue by counsel in the 
briefs filed below. Oral argument before the Judicial Officer, if re- 
quested, would have been denied. It is the practice of the Judicial 
Officer to hear oral argument on appeal only on very rare occa- 
sions where it is regarded as helpful. 

Accordingly, if a court should disagree with my procedural 
ruling, perhaps the case could be decided on the basis of the Ad- 
ministrative Law Judge’s initial Decision without the delay inci- 
dent to a further remand to the Department. 
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In re: THE RoMAN CorporaTION, FMIA Docket No. 49. Decided 
August 1, 1984. 


Hiring a felon—Violation of Act—Consent. 


Jaru Ruley, for complainant. 
Keith Pritchard, Sunnyvale, California, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
STIPULATION AND CONSENT DECISION 


This is a proceeding under the Federal Meat Inspection Act, as 
amended (21 U.S.C. §§ 601 et seq.), hereinafter referred to as the 
FMIA, and the applicable Rules of Practice (9 CFR §§ 335.1 et seq.), 
to withdraw federal meat inspection services from The Roman Cor- 
poration, hereinafter referred to as respondent. This proceeding 
was commenced by a complaint filed by the Administrator of the 
Food Safety and Inspection Service, United States Department of 
Agriculture, who is responsible for the administration of the FMIA. 
The parties have agreed that this proceeding should be terminated 
by entry of the Consent Decision set forth below and have agreed 
to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision, respondent admits all of the jurisdictional allega- 
tions of the complaint, admits the Findings of Fact, and waives: 

(a) Any further procedural steps; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 
and 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision. 

2. This stipulation and consent decision are for purposes of settle- 
ment in this proceeding only and do not otherwise constitute an ad- 
mission or denial by the respondent that it has violated the regula- 
tions or statutes involved. 

3. The respondent waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. §§ 504 et seg.) for fees and other expenses incurred 
by respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Respondent, at all times material, was a company which oper- 
ated a meat processing establishment in Santa Clara, California, 
and was a recipient of inspection services under Title I of the 
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FMIA. The respondent’s mailing address is 1810 Richard Avenue, 
Santa Clara, CA 95050. 

2. On or about January 5, 1983, in the United States District 
Court for the Northern District of California, the respondent was 
convicted of one felony for the preparation, sale, and transporta- 
tion of adulterated and misbranded meat food products in violation 
of the FMIA. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following order and consent decision in disposition of this 
proceeding, such decision will be issued. 


ORDER 


1. Inspection services under Title I of the FMIA are withdrawn 
from and denied to respondent, its owners, officers, directors, suc- 
cessors, affiliates or assigns, directly or through any corporate or 
other device for a period of two (2) years starting on May 22, 1984. 
Thirty (30) consecutive days of actual suspension will commence on 
or before December 1, 1984. The remaining twenty three (23) 


months of the withdrawal period will be held in abeyance and will 
not become effective: 

(a) For so long as, within two years of the effective date of this 
Consent Decision, respondent, or any of its officers, employees, or 
agents do not violate (as that term is defined in paragraph 2 infra) 
any section of the FMIA (21 U.S.C. §§ 601 et seg.) involving the 
preparation, sale, transportation, or attempted distribution of any 
adulterated or misbranded products; and 

(b) For so long as respondent, within two (2) years of the effec- 
tive date of this Consent Decision: 

(1) Does not knowingly hire, in any capacity, any individual 
who has been convicted of any felony; and 
(2) To the extent permitted by California law, dismiss from 
its employment any such individual, hired after the effective date 
of this decision, when that individual’s conviction becomes known. 
2. The violation of any provision in paragraph 1 of this order will 
result in the immediate withdrawal of inspection services under 
Title I of the FMIA. The term “violation” means a final decision in 
a formal adjudicatory proceeding before the Secretary of Agricul- 
ture or a conviction in federal or state court. This shall not pre- 
clude the referral of any such violation to the Department of Jus- 
tice for possible criminal or civil proceedings. 





TOSCONY PROVISION COMPANY, INC. 
Volume 43 Number 4 


3. If any provision of this order is declared to be invalid, such 
declaration shall not affect the validity of any other provision 
herein. 

4. This order was read into the record before Administrative Law 
Judge Victor W. Palmer on May 22, 1984 and was accepted, adopt- 
ed and entered on that date by the consent of the parties. 


In re: Toscony Provision CoMPANY, INnc., FMIA Docket No. 40. De- 
cided July 27, 1984. 


Harold Reuben, for complainant 
Jan Alan Brody, Lyndhurst, New Jersey, for respondent 


Decision by John A. Campbell, Administrative Law Judge. 
STAY ORDER 


Pursuant to the respondent’s request, the order previously issued 
in this proceeding is hereby stayed pending the outcome of proceed- 
ings for Judicial review thereof. 
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DISCIPLINARY DECISIONS 


In re: GARDEN City Livestock MarkKET, INc., Davip G. DANIEL, and 
Aanes M. Dantgt, P&S Docket No. 6250. Decided July 5, 1984. 


Market agency—dealer—failure to obtain and maintain registration and bond- 
ing—custodial account—issuing insufficient funds checks—failure to pay for live- 
stock—Suspension—Consent. 


Peter Train, for complainant. 
E. Edward Brown, Garden City, Kansas, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents willfully violat- 
ed the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 


Respondents admit the jurisdictional allegations in paragraphs I 
and II of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Garden City Livestock Market, Inc., hereinafter referred to as 
the corporate respondent, is a corporation whose mailing address is 
P.O. Box 1625, Garden City, Kansas 67846. 

2. The corporate respondent is, and at all times material herein 
was: 
(a) Engaged in the business of conducting and operating the 
Garden City Livestock Market, Inc., stockyard, a posted stockyard 
subject to the provisions of the Act, hereinafter referred to as the 
stockyard; 

(b) Engaged in the business of buying and selling livestock in 
commerce on a commission basis, and buying and selling livestock 
in commerce for its own account; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to buy and sell livestock in commerce on a commission 
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basis, and as a dealer to buy and sell livestock in commerce for its 
own account. 

3. David G. Daniel and Agnes M. Daniel, hereinafter referred to 
as the individual respondents, are individuals whose business mail- 
ing address is P.O. Box 1625, Garden City, Kansas 67846. 

4. The individual respondents are, and at all times material 
herein were: 

(a) President and Secretary, respectively, of the corporate re- 
spondent; 

(b) Owners of all of the stock issued by the corporate respond- 
ent; and 

(c) Responsible for the direction, management, and control of 
the corporate respondent. 

5. The individual respondents, at all times material herein, were 
engaged in the business of buying and selling livestock in com- 
merce for their own account under the trade name A.D. Cattle Co., 
a dealer operation which was neither registered with the Secretary 
of Agriculture nor bonded in accordance with the Act and regula- 
tions. 

6. The individual respondents are, and at all times material 


herein were, market agencies and dealers within the meaning of 
those terms as defined in the Act, and subject to the provisions of 
the Act. 


CONCLUSIONS 


Respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Garden City Livestock Market, Inc., its officers, di- 
rectors, agents and employees, successors and assigns, and respond- 
ents David G. Daniel and Agnes M. Daniel, their agents and em- 
ployees, directly or through any corporate or other device, in con- 
nection with their activities subject to the Packers and Stockyards 
Act, shall cease and desist from: 

1. Failing to deposit in their custodial account for shippers’ pro- 
ceeds, within the time prescribed by section 201.42(c) of the regula- 
tions (9 CFR § 201.42(c)), an amount equal to the proceeds due from 
respondents and others for the purchase of livestock consigned to 
the market for sale on a commission basis; 

2. Failing to otherwise maintain their custodial account for ship- 
pers’ proceeds in strict conformity with the provisions of section 
201.42 of the regulations (9 CFR § 201.42); 





PACKERS AND STOCKYARDS ACT, 1921 
Volume 43 Number 4 


3. Issuing checks in payment of the net proceeds due from the 
sale of livestock consigned by respondents to their stockyard for 
sale, and purchased by the respondents, before depositing into the 
custodial account the full amount of the purchase price of such 
livestock; 

4. Using funds received as proceeds from the sale of consigned 
livestock for purpose of their own or for any purpose other than 
the payment of net proceeds to the owners, consignors, and ship- 
pers of such livestock, or the payment of sums due the respondents 
as compensation for their services and for lawful marketing 
charges; and 

5. Making such use or disposition of funds in their possession or 
control as will endanger or impair the faithful and prompt account- 
ing therefor and payment of the portions thereof due the owners, 
consignors, and shippers of livestock. 

Respondents David G. Daniel and Agnes M. Daniel, their agents 
and employees, directly or through any corporate or other device, 
in connection with their activities subject to the Packers and Stock- 
yards Act, shall cease and desist from: 

1. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the ac- 
count upon which such checks are drawn to pay such checks when 
presented; 

2. Failing to pay, when due, for livestock; and 

3. Failing to pay for livestock. 

Respondent Garden City Livestock Market Inc. is suspended as a 
registrant under the Act for a period of four months and thereafter 
until the shortage in its custodial account has been eliminated. 
When respondent Garden City Livestock Market, Inc. demonstrates 
that the deficit in its custodial account has been eliminated, a sup- 
plemental order will be issued in this proceeding terminating the 
suspension after the expiration of the four month period. 

Respondents David G. Daniel and Agnes M. Daniel shall not 
engage in business as a dealer or market agency subject to the Act 
for a period of six months. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 
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In re: JacoB Dresster, III, d/b/a Cotver LANE Farms, P&S Docket 
No. 6127. Decided July 3, 1984. 


Dealer—conducting business without bonding—insolvency—failing to pay full pur- 
chase price—Suspension—Consent. 


Jory Hoehberg, for complainant. 
Philip P. Lope, Zehenople, PA., for respondent 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Jacob Dressler, III, d/b/a Clover Lane Farms, hereinafter re- 
ferred to as the respondent, is an individual whose mailing address 
is R.R. 3, Evans City, Pennsylvania 16033. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; 

(b) Engaged in the business of buying livestock in commerce on 
a commission basis; and 

(c) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce and as a market agency to buy 
livestock in commerce on a commission basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 
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ORDER 


Respondent Jacob Dressler, III, d/b/a Clover Lane Farms, his 
agents and employees, individually or through any corporate or 
other device, in connection with his activities subject to the Pack- 
ers and Stockyards Act, shall cease and desist from: 

1. Engaging in business in any capacity for which bonding is re- 
quired under the Packers and Stockyards Act, as amended and sup- 
plemented, and the regulations, without filing and maintaining a 
reasonable bond or its equivalent, as required by the Act and the 
regulations; 

2. Operating as a dealer or a market agency subject to the Act 
while his current liabilities exceed his current assets; and 

3. Failing to pay, when due, the full purchase price for livestock 
purchased. 

Respondent is suspended as a registrant under the Act until such 
time as he complies fully with the bonding requirements under the 
Act and the regulations, demonstrates that his current liabilities 
do not exceed his current assets and makes full payment to the 
livestock sellers identified in paragraph V of the Amended Com- 
plaint. When respondent demonstrates that he is in full compliance 
with such bonding requirements, that his current liabilities do not 
exceed his current assets, and that he has made full payment to 
the livestock sellers identified in paragraph V of the Amended 
Complaint, a supplemental order will be issued in this proceeding 
terminating this suspension. Provided, however, that this order 
does not prohibit the respondent from operating as a salaried em- 
ployee of a packer to buy livestock for slaughter only. 

The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 
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In re: DALE BRADSHAW, AN INDIVIDUAL, and JERRY Morris, d/b/a 
TRIANGLE CATTLE Company, P&S Docket No. 6382. Decided 
July 11, 1984. 


Market agency—Misrepresentative—Fraud—False inaccurate, misleading docu- 
ments—Suspension—Consent. 


Roberta Swartzendruber, for complainant. 
A.L. Dusty Rhodes, Abilene, Texas, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 
CONSENT DECISION WITH RESPECT TO RESPONDENT JERRY MORRIS 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. 181 et seg.) by a Complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Department 
of Agriculture, alleging that the respondents willfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seg.). 
This decision is entered pursuant to the consent decision provisions 
of the Rules of Practice applicable to this proceeding (7 CFR 1.138). 

Respondent Jerry Morris admits the jurisdictional allegations in 
paragraph I.B of the Complaint and specifically admits that the 


Secretary has jurisdiction in this matter, neither admits nor denies 
the remaining allegations, waives oral hearing and further proce- 
dure, and consents and agrees, for the purpose of settling this pro- 
ceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Jerry Morris, hereinafter referred to as respondent Morris, is 
an individual who at all times material herein was doing business 
as Triangle Cattle Company, hereinafter referred to as Triangle. 
His principal place of business is located at Abilene, Texas. Re- 
spondent Morris’s mailing address is Box 1467, Abilene, Texas 
79604. 

2. Respondent Morris, at all times material herein, was: 

(a) Engaged in the business of buying livestock in commerce on 
a commission basis, and buying and selling livestock in commerce 
for his own account; and 

(b) Registered with the Secretary of Agriculture as a market 
agency to buy livestock in commerce on a commission basis and as 
a dealer to buy and sell livestock in commerce for his own account. 





PACKERS AND STOCKYARDS ACT, 1921 
Volume 43 Number 4 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Morris, his agents and employees, directly or 
through any corporate or other device, in connection with his busi- 
ness subject to the Packers and Stockyards Act, shall cease and 
desist from: 

1, Engaging in any act, practice or course of business for the pur- 
pose of obtaining money from the purchasers of livestock by false 
or deceptive pretenses, or which operates or would operate as a 
fraud or deceit upon any person in connection with the purchase or 
sale of livestock. 

2. Misrepresenting to his principals, customers, or other purchas- 
ers of livestock from respondent: 

(a) The original or actual purchase weights of livestock; 

(b) The original or actual shrink allowances; 

(c) The original or actual purchase price; or 

(d) The true nature of all charges made for his buying services; 

3. Preparing and issuing, or causing to be prepared and issued, 
accounts of purchase, invoices, billings, scale tickets or any other 
document showing false, inaccurate, or misleading weight or shrink 
allowance for such livestock; and 

4. Collecting payment from the purchasers of livestock on the 
basis of false, inaccurate, or misleading accounts of purchase, in- 
voices or billings. 

Respondent Morris shall keep and maintain accounts, records 
and memoranda which fully and correctly disclose the true nature 
of all transactions involvedin his business subject to the Packers 
and Stockyards Act, including accountings, invoices, billings and 
scale tickets which show true and correct prices, weights and 
shrink allowances for all livestock purchased or sold. 

Respondent Morris is suspended as a registrant under the Act for 
a period of 21 days. 

Respondent Morris is assessed a civil penalty in the amount of 
$3,500. 

The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 
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In re: FrED LUECK AND RiIcHARD Liska, P&S Docket No. 6238. De- 
cided July 17, 1984. 


Market agency—auctioneer purchase of consigned livestock—false accounts of 
sale—failure to disclose—Suspension—Consent. 


Barbara Harris, for complainant. 
Jack K. Brigham, Tempe, Arizona, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION WITH RESPECT TO FRED LUECK 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable of this proceeding (7 CFR 
§ 1.138). 

Respondent Fred Lueck admits the jurisdictional allegations in 
paragraph I of the complaint as they pertain to him and specifical- 


ly admits that the Secretary has jurisdiction in this matter, neither 
admits nor denies the remaining allegations, waives oral hearing 
and further procedure, and consents and agrees, for the purpose of 
settling this proceeding and for such purpose only, to the entry of 
this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Fred Lueck, hereinafter referred to as respondent Lueck, is an 
individual doing business as Pacific Livestock Auction with his 
principal place of business at 1183 W. Baseline Road, Tempe, Arizo- 
na 85282. 

2. Respondent is, and at all times material herein was: 

a. Engaged in the business of conducting and operating the Pa- 
cific Livestock Auction stockyard, Tempe, Arizona, a posted stock- 
yard subject to the Act, hereinafter referred to as the stockyard. 

b. Engaged in the business of selling livestock on a commission 
basis at the stockyard; and 

c. Registered with the Secretary of Agriculture as a market 
agency to sell livestock on commission. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Lueck, his agents and employees, directly or through 
any corporate or other device, shall cease and desist from: 

1. Permitting auctioneers and other employees engaged in the 
actual conduct of auction sales to purchase consigned livestock for 
their own accounts or the accounts of others; 

2. Employing or permitting any person engaged in buying and 
selling livestock at the stockyard as a dealer or market agency to 
perform any service or duty in connection with the furnishing of 
stockyard services; 

3. Transmitting to consignors accounts of sale which do not show 
the complete, true and correct names of the buyers of consigned 
livestock; and 

4, Failing to disclose on sellers’ invoices issued to livestock con- 
signors the name of any employee who purchases consigned live- 
stock. 

Respondent Lueck is suspended as a registrant for a period of 21 
days. 

The provisions of this order shall become effective on the ninth 
day of September, 1984. 

Copies of this decision shall be served upon the parties. 


In re: THomas E. Kotz, P&S Docket NO. 6280. Decided July 27, 
1984. 


Dealer—market agency—failure to meet bonding requirements—issuing insuffi- 
cient funds checks—failure to pay fall purchase price-accounts—Suspension— 
Consent. 


Roberta Swartzendruber, for complainant. 
William H. Poffenbarger, Frederick, MD, for respondent 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the financial condition of the re- 
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spondent did not meet the requirements of the Act and that the 
respondent wilfully violated the Act and the regulations issued 
thereunder (9 CFR § 201.1 et seg.). This decision is entered pursuant 
to the consent decision provisions of the Rules of Practice applica- 
ble to this proceeding (7 CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Thomas E. Kolb, hereinafter referred to as the respondent, is 
an individual whose principal place of business is located at 
Keymar, Maryland. Respondent’s business mailing address is 1516 
FSK Highway, Keymar, Maryland 21757. 

2. Respondent, at all times material herein, was: 

(a) Engaged in the business of selling livestock in commerce on 
a commission basis, and buying and selling livestock in commerce 
for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 

3. At all times material herein, the respondent was not regis- 
tered with the Secretary of Agriculture to engage in business as a 
market agency selling livestock in commerce on a commission 
basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Kolb, his agents and employees, directly or through 
any corporate or other device, in connection with his business oper- 
ations subject to the Packers and Stockyards Act, shall cease and 
desist from: 

1. Engaging in business in any capacity for which bonding is re- 
quired under the Act and the regulations without filing and main- 
taining a reasonable bond or its equivalent, as required by the Act 
and regulations, to secure the performance of his livestock obliga- 
tions; 
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2. Issuing checks in payment for livestock purchased without 
having and maintaining sufficient funds on deposit and available 
in the account upon which such checks are drawn to pay such 
checks when presented; 

3. Failing to pay, when due, the full purchase price of livestock; 

4. Failing to pay the full purchase price of livestock; and 

5. Failing to provide a true written account of all sales of live- 
stock on a commission basis to the consignors of such livestock 
showing the number, weight, and price of the livestock, the date of 
the sale, the commission and other charges assessed, and any other 
facts necessary to show the true nature of the transactions. 

Respondent shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose the true nature of 
all transactions involved in his business subject to the Act, includ- 
ing: 

(1) a record of accounts payable and accounts receivable; (2) a 
record of cash receipts and cash disbursements; (3) complete check 
registers; (4) a record of all livestock purchases and sales; and (5) 
monthly reconciliations of his dealer bank account. 

Respondent Kolb is suspended as a registrant under the Act for a 
period of six months and thereafter until he demonstrates that he 
is in full compliance with the bonding requirements of the Act and 
the regulations and that he is no longer insolvent. When the re- 
spondent demonstrates that he is in full compliance with such 
bonding requirements and that he is no longer insolvent, a supple- 
mental order will be issued in this proceeding terminating this sus- 
pension after the expiration of the six-month period. 

The provisions of this decision shall become effective on the sixth 
day after service of this decision on the respondent. 

Copies of this decision shall be served upon the parties. 


In re: Mip-West VEAt Distrisutors, d/b/a NAGLE PackING ComPaA- 
ny, and Mitton NaGcte, P&S Docket No. 5735. Decided July 13, 
1984. 


Packer’s trust dissipation violations—failures to pay—issuing insufficient funds 
checks—failure to maintain bond—Civil Penalty. 


The Judicial Officer increased the civil penalty from $47,000 (with $27,000 suspend- 
ed) imposed by Judge Palmer to $77,000 (with $27,000 suspended) for a packer’s 
trust dissipation violations, failures to pay, issuance of insufficient funds checks, 
and failure to maintain a bond. Failure to pay for livestock is an unfair practice. 
The Act authorizes an order requiring an insolvent packer to cease and desist from 
purchasing livestock while insolvent except when payment is made at the time of 
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purchase by cash. Failure to obtain the required bond is in unfair and deceptive 
practice. The issuance of NSF checks is an unfair practice. Failing to maintain and 
destroying purchase and inventory records violates section 401 of the Act. The cor- 
porate veil may be pierced to assess civil penalties against the owner and operator 
of the packing corporation. Respondents’ claim that they expected a bank and a 
packing company to whom respondents’ trust assets were turned over to make pay- 
ments to the unpaid livestock sellers is not a mitigating cirumstance because re- 
spondents were heavily indebted to the bank and packing company and should have 
known that the bank and packing company might protect their own interests rather 
than the interests of respondents’ unpaid livestock sellers. Servere sanction policy 
explained. Ideally, the civil penalty imposed for violations of the packer-trust provi- 
sions should equal the value of the trust assets dissipated (to eliminate the “profit” 
from the violations), less any amount attributable to mitigating circumstances, plus 
an additional sum to serve as a deterrent to the violator and other potential viola- 
tors. But here the civil penalty must be reduced because of respondent’s inability to 
pay a larger civil penalty. Since the individual respondent is 62 years old and has 
negligible assets (but has an earning potential of $50,000 to $75,000 a year), $5,000 
should be payable upon the effective date of the order and $7,500 per year upon 
each of the next six anniversaries of the effective date of the order. 


Eric Paul, for complainant. 
Martin S. Bakst, Los Angeles, CA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.).1 An initial decision and order was issued on May 16, 1984, by 
Administrative Law Judge Victor W. Palmer ordering respondents 
to cease and desist from specified practices, requiring respondents 
to maintain adequate accounts and records, and assessing a $47,000 
civil penalty against respondent Milton Nagle ($27,000 of which is 
suspended). 

On June 1, 1984, complainant, seeking a $77,000 civil penalty 
(with $27,000 suspended), appealed to the Judicial Officer, to whom 
final administrative authority has been delegated to decide the De- 
partment’s cases subject to 5 U.S.C. §§ 556 and 557 (7 CFR § 2.35).? 


1 See generally Campbell, “The Packers and Stockyards Act Regulatory Pro- 
gram,” in 1 Davidson, Agricultural Law, ch. 3 (1981 and Aug. 1983 Supp.), and 
Carter, “Packers and Stockyards Act,” in 10 Harl, Agricultural Law, ch. 71 (1980). 

2 The position of Judicial Officer was establised pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 





PACKERS AND STOCKYARDS ACT, 1921 
Volume 43 Number 4 


Respondents’ response to complainant’s appeal includes a cross- 
appeal, which is permitted by the Department’s Rules of Practice.* 
Respondent contends that the civil penalty imposed is excessive, 
and that all of the penalty imposed should be suspended, condition- 
al upon seven years’ compliance with the cease and desist order. 
The case was referred to the Judicial Officer for decision on July 9, 
1984. 

Based upon a careful consideration of the entire record, the ini- 
tial decision is adopted as the final decision in this case, with 
minor changes, except for the omission of the last paragraph on 
pages 4 and 27, relating to the amount of the civil penalty. Addi- 
tional conclusion by the Judicial Officer follow Judge Palmer’s con- 
clusions. The cease and desist and record keeping provisions of the 
order are adopted, but the civil penalty is increased to $77,000 
($27,000 of which is suspended), payable over six years. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION (AS MODIFIED) 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seqg., hereinafter referred to as the “Act”), instituted by a Com- 
plaint and Notice of Hearing filed on March 18, 1980. Before the 
time for the filing of an answer had expired, the respondents’ pack- 
ing business failed, leaving livestock sellers unpaid and necessitat- 
ing extensive additional investigation. On April 11, 1980, and April 
29, 1980, respectively, a temporary restraining order and a prelimi- 
nary injunction were obtained in the United States District Court 
for the Central District of California enjoining certain conduct be- 
lieved to be violative of the Act until the completion of this admin- 
istrative proceeding. On March 29, 1982, an Amended Complaint 
and Notice of Hearing was filed by the Administrator, Packers and 
Stockyards Administration, United States Department of Agricul- 
ture. 


37 CFR § 1.145(b); In re Machado, 42 Agric. Dec. —— (Oct. 20, 1983) (decision as 
to respondent Cozzi), appeal docketed, No. 83-7950 (9th Cir. (Dec. 16, 1983); In re 
Thornton, 41 Agric. Dec. 870, 900-12 (1982), aff'd, 715 F.2d 1508 (11th Cir. 1983); In 
re Rowland, 40 Agric. Dec. 1934, 1952-53 (1981), aff'd, 713 F.2d 179 (6th Cir. 1983); 
In re Blades, 40 Agric. Dec. 1725, 1725-26 (1981) (decision as to LeRoy Franks), rev'd 
on other grounds, 683 F.2d 280 (8th Cir. 1982); In re Magic Valley Potato Shippers, 
Inc., 40 Agric. Dec. 14557, 1558 (1981), aff'd per curiam, 702 F.2d 840 (9th Cir. 1983); 
In re Wall, 38 Agric. Dec. 1437, 1438 n. 2 (1979), rev'd, No. 79-3714 (6th Cir. July 10, 
1981) (unpublished decision, not to be cited as precedent), printed in 40 Agric. Dec. 
927 (1981); In re Unionville Sales Co., 38 Agric. Dec. 1207 (1979) (remand order), 
final decision, 40 Agric. Dec. 736 (1981). 
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The amended complaint alleged that the corporate respondent, 
Mid-West Veal Distributors, d/b/a Nagle Packing Company, was at 
all times material herein a packer engaged in the business of 
buying livestock in commerce for purposes of slaughter and of 
manufacturing or preparing meat or meat food products for sale or 
shipment in commerce. The amended complaint further alleged 
that the financial condition of the corporate respondent did not 
meet the requirements of the Act, in that its current liabilities ex- 
ceeded its current assets, and that the volume of livestock pur- 
chased for slaughter was such as to require the filing of an ade- 
quate bond or its equivalent as required by the Act and the regula- 
tions issued thereunder. The amended complaint further alleged 
that the required bond coverage was not provided and that the cor- 
porate respondent, on specified dates, in connection with its oper- 
ations as a packer, wilfully violated the Act, in that it: (1) pur- 
chased livestock and failed to pay, when due, the full purchase 
price of such livestock; (2) purchased formula fed veal calves for 
slaughter in cash sales and failed to pay for such livestock; (3) 
issued checks in purported payment for livestock which were re- 
turned unpaid because it did not have sufficient funds available in 
the account upon which such checks were drawn to pay such 
checks when presented; (4) attempted to make or give an undue or 
unreasonable preference or advantage to another packer by issuing 
checks in attempted payment for specified meat purchases with 
knowledge of its inability to pay cash sellers of livestock; (5) failed 
to hold in trust and dissipated meat and meat food product inven- 
tory derived from livestock purchased in cash sales by various 
transfers made to another packer despite full knowledge that cash 
sellers of livestock, including sellers who had filed timely written 
trust notices, remained unpaid; and (6) failed to hold in trust and 
dissipated accounts receivable and proceeds that were also subject 
to the statutory trust interests of cash sellers of livestock by vari- 
ous payments made to a bank and expenditures made on behalf of 
another packer. It was alleged that all of these violations occurred 
while Milton Nagle, the individual respondent, directed, managed 
and controlled the operations of the corporate respondent, and, 
moreover, that the individual respondent actively assisted in and 
attempted to conceal the trust violations alleged, despite his actual 
notice of the fiduciary obligations imposed by the Act..The amend- 
ed complaint further alleged that subsequent to the failure of the 
corporate respondent in the spring of 1980, the individual respond- 
ent has directed, managed and controlled the operations of two 
other packers in which he has not had an ownership interest, but 
which have been, de facto, his packing businesses and have been 
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operated using his name. Lastly, the amended complaint alleged 
that inventory records, meat purchase records, invoices and various 
related documents necessary to fully and correctly disclose transac- 
tions involved in the corporate respondent’s business were not pre- 
pared, or if prepared, were destroyed and not made available in 
compliance to requests made by Packers and Stockyards investiga- 
tors. Such acts were alleged to have been wilful, to constitute 
unfair and deceptive practices in violations of sections 202(a), 206, 
401 and 409(a) of the Act (7 U.S.C. 192(a), 196, 221, 228(a)), 7 U.S.C. 
204, and certain specified regulations issued under the Act. 

Respondents filed an answer to the amended complaint on July 
30, 1982. There were a number of appearances filed on behalf of 
the respondents and various dates for a hearing were set and va- 
cated before the oral hearing was held in San Francisco, California, 
on January 25 and 26, 1984, before Victor W. Palmer, Administra- 
tive Law Judge, United States Department of Agriculture. Re- 
spondents were represented by Martin S. Bakst, Bakst & Johnson, 
Los Angeles, California. Eric Paul, Office of the General Counsel, 
United States Department of Agriculture appeared as counsel for 
complainant. There were numerous written and oral stipulations 
entered into by the parties at the commencement and during the 
course of the hearing. Seven witnesses testified during the presen- 
tation of the complainant’s case, and one of these, the individual 
respondent, also presented testimony during the presentation of 
the respondents’ case. Sixty-two (62) exhibits were admitted for the 
complainant and thirteen (13) exhibits were admitted for the re- 
spondents. Transcript citations will be noted “Tr.”, complainant’s 
exhibit citations will be noted “Cx’’, and respondents’ exhibit cita- 
tions will be noted “Rx”. 

In accordance with a prior schedule for briefing, the last brief 
was received by the Hearing Clerk on March 30, 1984. 


STIPULATED FINDINGS OF FACT 


1. Mid-West Veal Distributors, hereinafter referred to as the cor- 
porate respondent, is a corporation which until March 21, 1980, or 
shortly thereafter, did business as Nagle Packing Company, with 
its principal place of business located at 819 South Gladys Avenue, 
Los Angeles, California 90021. 

2. The corporate respondent, at all times material herein, was: 

(a) A packer within the meaning and subject to the provisions 
of the Act; and 

(b) Engaged in the business of buying livestock in commerce 
for purposes of slaughter and of manufacturing or preparing meats 
or meat food products for sale or shipment in commerce. 
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3. The corporate respondent’s average annual livestock purchases 
for the year 1979 exceeded $500,000.00. 

4. Milton Nagle, hereinafter referred to as the individual re- 
spondent, is and at all times material herein was: 

(a) President of the corporate respondent; 

(b) The sole owner of the corporate respondent’s stock; and 

(c) Responsible for the direction, management, and control of 
the operations of the corporate respondent. 

5. Since the failure of the corporate respondent, respondent 
Nagle has been engaged in business as a packer, in that he has ac- 
tively directed, managed and controlled the business of buying live- 
stock in commerce for purposes of slaughter and of manufacturing 
or preparing meat or meat food products for sale or shipment in 
commerce for two other corporate entities in which he does not 
have an ownership interest, but which have been run using his 
name. The names of the corporate entities are Lido Veal, Inc., mar- 
keting Nagle’s Provino Veal and Acton Foods Services Corporation, 
d/b/s Nagle Veal Company, both of which were located in the Los 
Angeles, California, area. 

6. (a) The corporate respondent’s current liabilities, as of Novem- 
ber 2, 1979, exceeded its current assets. As of November 2, 1979, 
the corporate respondent had current liabilities of $1,133,311.00, 
and current assets of $823,994.00, resulting in an excess of current 
liabilities over current assets of $309,317.00. 

(b) The corporate respondent’s current liabilities, as of Febru- 
ary 29, 1980, exceeded its current assets. As of February 29, 1980, 
the corporate respondent had current liabilities of $1,480,329.31, 
and current assets of $760,727.50, resulting in an excess of current 
liabilities over current assets of $719,601.81. 

(c) The corporate respondent ceased its packing operations on 
or about March 21, 1980. As of said date, the corporate respond- 
ent’s current liabilities exceeded its current assets. 

7. The respondents received written notices issued on December 
11, 1979, and on January 16, 1980, that notified respondents of the 
obligation of a bond or trust fund agreement in the amount of 
$10,000 to cover the livestock purchase obligations of the corporate 
respondent, but were unable to secure and file such bond or bond 
equivalent. 

8. The corporate respondent, under tbe direction, management 
and control of the individual respondent, purchased formula fed 
veal calves for slaughter on the dates and in the transactions al- 
leged in paragraph IV of the Amended Complaint and issued 25 
checks in payment for such purchases on dates falling between 1 
and 27 days after the close of the next business day following the 
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determination of tbe purchase price without having previously ob- 
tained a written credit agreement authorizing such delayed pay- 
ment. 

9. The corporate respondent, under the direction, management 
and control of the individual respondent, in connection with its op- 
erations as a packer, purchased formula fed veal calves for slaugh- 
ter in nineteen (19) transactions alleged in paragraph V of the 
Amended Complaint. The corporate respondent’s records of these 
transactions show unpaid livestock purchases totalling $272,360.94. 

10. (Proposed finding not stipulated to) 

11. The corporate respondent, under the direction, management 
and control of the individual respondent, issued three checks in 
purported payment for livestock which were returned unpaid be- 
cause the corporate respondent did not have sufficient funds on de- 
posit and available to pay such checks when presented. Only part 
of the deposits made by the corporate respondent were credited to 
the checking account by the United California Bank. 


Livestock seller 


2/21/80 | 3/14/80 | $17,086.00 | 3/31/80 
Kathleen S. Willer 2/21/80 | 3/14/80 13,542.20 | 3/28/80 
James T. Rohleen 2/20/80 | 3/12/80 | 35,520.00 | 4/2/80 


$66,148.20 


12. The corporate respondent, under the direction, management 
and control of the individual respondent, issued nine checks total- 
ling $168,421.52 made payable to Great American Veal on March 
14, 1980, and March 21, 1980. These checks were issued in purport- 
ed payment for nine shipments of meat received from Great Ameri- 
can Veal between February 5, 1980, and March 6, 1980. At the time 
they were drawn respondents had received notices from unpaid 
livestock sellers seeking to preserve statutory trust interests. 

13. On March 14, 1980, the inventory on hand at the respond- 
ents’ packing plant contained 142,655.00 pounds of veal and veal 
food products. In addition, there were other products in cold stor- 
age outside of the plant, principally lamb. 

14. Between March 14, 1980, and March 21, 1980, respondents re- 
ceived an additional 38,932.9 pounds of veal (hide-off weight) de- 
rived from 204 calves slaughtered at West Coast locations and 
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12,444.4 pounds of veal shipped by Great American Veal leaving a 
total 194,032.3 pounds of veal and veal food products available for 
sale. 

15. A total of 64,236.6 pounds of this veal was sold on the corpo- 
rate respondent’s invoices between March 14 and March 21, 1980. 
An additional 9,215 pounds were sold by respondents on behalf of 
Great American Veal on Great American Veal West Coast Division 
invoices on March 21, 1980, leaving 120,570.7 pounds of veal and 
veal food products available for sale at the close of business on 
March 21, 1980. 

16. This 120,570.7 pounds of veal and veal food product had a 
value of at least $280,118.01 based on the average price received for 
veal products sold between March 14, 1980, and March 21, 1980. 

17. (Proposed finding not stipulated to) 

18. Veal shipments received from Great American Veal between 
February 18, 1980, and March 20, 1980, contained a total of 86,137.1 
pounds of veal foresaddles, hindsaddles, loins and sweetbreads. The 
bulk of this product, especially foresaddles marketed as kosher 
product, would have been sold well before March 21, 1980. 

19. Respondents boxed all fabricated veal product in Nagle Pack- 


ing Company boxes and much of such product was identified with 
the Nagle’s Provino Veal trademark and sold or stored as provino 
veal. 


20. Invoices received with meat shipments from Great American 
Veal on and after February 18, 1980, were not marked with the 
term “consignment.” Separate records were not maintained to 
show origin of product held in inventory or any connection between 
the origin of veal and specific accounts receivable. 

21. The 10,645.38 pounds of meat sold on Great American Veal in- 
voices on March 21, 1980, by the individual respondent and employ- 
ees of the corporate respondent included the sale of 276.7 pounds of 
lamb having a total sales price of $2,768.41, and veal livers and 
tongues having a total price of $547.63. None of the lamb or veal 
livers and tongues so invoiced corresponded to the product de- 
scribed on the meat shipment invoices received from Great Ameri- 
can Veal. 

22. On March 14, 1980, and on other subsequent dates, respond- 
ents received actual notice of trust claims and were advised of their 
fiduciary responsibilities as statutory trustee under the Packers 
and Stockyards Act. 

23. (Proposed finding not stipulated to) 

23(a). United California Bank, by mail, notified the account debt- 
ors of the corporate respondent that all future payments to the cor- 
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porate respondent should be made directly to United California 
Bank (Tr. 63). 

24. (Proposed finding not stipulated to) 

25. Between April 11, 1980, and April 24, 1980, five customer 
checks representing proceeds derived from the sale of meat on 
Nagle Packing Company invoices on six dates in March and April, 
1980, were deposited in an account that had been opened by the in- 
dividual respondent, in the name of the Nagle Packing Co., in the 
Crocker National Bank on March 31, 1980. Such funds were subse- 
quently expended in payment of various payroll and other expenses 
rather than for the payment of livestock sellers who had filed no- 
tices to preserve trust interests. 

26. Weekly inventory records of the type routinely prepared by 
respondents were destroyed after one week up until March 14, 
1980, after which they were retained. Inventory records maintained 
after March 14, 1980, with the exception of the March 14, 1980, in- 
ventory, were not provided to complainant’s investigators at the 
time of their investigations despite request. 

27. On April 11, 1980, a temporary restraining order was issued 
upon stipulation of the parties by the United States District Court 
for the Central District of California requiring respondents to de- 
posit all accounts receivable proceeds received by the corporate re- 
spondent in an escrow account. A preliminary injunction was en- 
tered, pursuant to stipulation, on April 29, 1980. Respondents de- 
posited some $14,000.00 of accounts receivable which they collected 
into the required escrow account. The bulk of such funds have been 
released by the Chapter 7 bankruptcy trustee handling the bank- 
ruptcy estate of “Milton Nagle f/d/b/a Mid-West Veal Corporation, 
f/d/b/a Nagle Packing Co.” for payment of a portion of the claims 
of unpaid livestock sellers who have asserted trust interests in such 
funds. 

28. The corporate respondent ceased its packing operations on or 
about March 21, 1980. Thereafter, the individual respondent sold 
veal on hand at the same packing plant facility for Great Ameri- 
can Veal, Inc., for the period of one week and for two additional 
weeks obtained orders for Great American Veal while traveling on 
its behalf. Thereafter, the individual respondent obtained employ- 
ment in a similar capacity with another packer, Lido Veal, Inc. 
While directing Lido’s veal operation, respondent Nagle personally 
arranged for the purchase of formula fed veal calves for slaughter 
and supervised the marketing of processed veal by the Lido sales 
staff. From the time of his employment in the summer of 1980, 
until sometime in the spring of 1981, veal product was marketed in 
boxes bearing the same logo and words, “Nagle’s Provino Veal,” as 
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was used previously in the operations of the corporate respondent. 
In the fall of 1981, respondent left the employ of Lido Veal, Inc., 
and started to manage a new veal packing operation for the Acton 
Foods Services Corporation doing business as the Nagle Veal Com- 
pany. Respondent Nagle has now ceased such employment and is 
currently employed by a packer in Los Angeles, California. 

29. Respondent Milton Nagle in his employment at General Proc- 
essors, d/b/a Lido Products, which has been referred to as Lido 
Veal, was compensated at the rate of $1,000.00 per week gross com- 
pensation. He obtained approval from William Barry, a corporate 
officer and owner, prior to purchasing calves with respect to the 
price that would be paid by Lido. He was required to and did 
obtain approval before cutting the deal with the sellers of the prod- 
uct (Tr. 66-67). 

30. The records of respondents show that Nancy Rafter was owed 
the amounts that appear on Complainant’s Exhibit 22, the right 
hand column, the third and fourth line down. If called, her testimo- 
ny would have been that with respect to the first of the two trans- 
actions, the one with the amount of $15,633.77, she was owed 
$16,578.63. With respect to the next entry, $19,219.20, she would 
have testified that she was owed $21,928.18. She would have testi- 
fied with respect to the related failure to pay when due allegation 
in Complainant’s Exhibits 12 and 19, that the documents accurate- 
ly reflect the date of purchase of the calves and the date of issu- 
ance of the checks (Tr. 67-68). 

31. If the livestock sellers listed in the summary in Complain- 
ant’s Exhibit 22 and in the amended complaint testified, they 
would have testified that during the period of time shown by the 
dates, which is basically February 20 through March 26, 1980, 
there would be disputes between the amounts owed as shown on re- 
spondents’ records and the amount claimed as owed by the live- 
stock sellers. The total amount of such dispute would be $47,943.67. 
By this stipulation, respondents agreed to the numbers in dispute 
but are not adopting or agreeing that the growers are correct. In 
addition, it is stipulated that from time to time during the course 
of dealings prior to February of 1980, disputes concerning weights 
or amounts arose as well (Tr. 68-69). 

32. The turnover time for formula fed veal that was fresh versus 
frozen was three to four days on kosher and a maximum of one 
week on non-kosher. Turnover time, the time from when the prod- 
uct is dressed until it is sold, would be the normal marketing time 
for that product (Tr. 72). 
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ADDITIONAL FINDINGS 


33. Respondent Nagle was advised in the fall of 1979 of the re- 
quirement for a bond and written credit agreements for credit pur- 
chases of livestock (Nagle, Tr. 204-205). He also recalled being ad- 
vised that the accounts receivable were not the property of Mid- 
West Veal Distributors until the growers were paid (Tr. 206). 

34. In December 1979 or January 1980, respondent Milton Nagle 
went to New York City, visited Great American Veal, Inc., and 
began negotiations aimed towards an investment by Great Ameri- 
can in Nagle Packing Company or a merger with Great American. 
On February 22, 1980, when the corporate respondent owed Great 
American $178,363.52 for meat purchases (Rx. 1), respondent 
Milton Nagle executed an assignment of his interest in another 
packer, Tri-Man Packing Company, to Great American (Cx. 7). 
However, negotiations between respondents and Great American 
never got beyond the general intent expressed in a March 10, 1980, 
letter provided to the United California Bank (Nagle, Tr. 77-80; Rx. 
10). 

35. Respondent Nagle admitted receiving trust notices from veal 
growers starting on or about March 12 or 13, 1980. He also recalled 
being personally advised by Packers and Stockyards personnel on 
March 13, 1980, of his fiduciary obligations under the trust provi- 
sion, including an obligation to liquidate inventory and place the 
collections from the sale of inventory in an escrow account. Earlier 
notification as to his fiduciary obligations, however, actually oc- 
curred on March 5, 1980 (Edmond, Tr. 269; Cx. 60). Although, re- 
spondent Nagle testified that he set up a trust account immediate- 
ly, he was unable to adequately account for what happened to trust 
assets during the more than one month delay between March 13, 
1980, and April 17, 1980, the date on which the escrow account was 
finally opened (Nagle, Tr. 81-84; Cx. 50, 59; Stipulated Finding of 
Fact 27; Edmond, Tr. 269-270, 277, 298). 

36. At the time of the hearing, livestock sellers with trust inter- 
ests totalling $272,360.94 (Cx. 22, 36) had recovered some 15 per 
cent of their trust claims in a settlement reached with the First 
Interstate Bank (the successor to the United California Bank) and 
anticipated receiving shares in an additional $15,000.00 (less sub- 
stantial legal costs) from a distribution of the funds placed in an 
escrow account in the Bank of America subsequent to the entry of 
a temporary restraining order sought by the United States. (De- 
Groot, Tr. 16-18, 39-40; Stipulated Finding of Fact 27; Edmond, Tr. 
291). 

37. Prior to the March 1980 failure to pay, Mr. Tony DeGroot 
had sold veal calves in deals personally negotiated with respondent 
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“Mickey” Nagle for a period of a year and a half to two years. Kill 
charges and the transportation of carcasses to Los Angeles from 
the slaughter facility were paid by respondents (DeGroot, Tr. 28- 
29). Payment was supposed to be by check put in the mail the day 
after the calves were received (Tr. 47). This did not occur in that 
there was a history of very slow pay, but veal growers who did not 
use Provini feed, such as Mr. DeGroot, had no other outlets for 
their calves and were compelled to put up with slow pay (Tr. 47- 
52). 

38. At the same time respondents were engaged in the transfer of 
veal inventory into the control of Great American Veal, Inc., and 
respondent Milton Nagle was trying to work out a deal for future 
operations with Mr. Thomas Burke, president and owner of Great 
American Veal, Inc., he was also taking actions calculated to buy 
time from veal growers who were demanding payment for their 
livestock. On Friday, March 21, 1980, respondent Milton Nagle flew 
from Los Angeles to Visalia, California, in accordance with a com- 
mitment to deliver overdue checks to Mr. Tony DeGroot. Mr. De- 
Groot had been seeking payment for 46 of his own calves, as well 
as payment for other veal growers who had purchased feed from 
Mr. DeGroot and were unable to pay for such feed until they re- 
ceived payment from respondents. Upon arrival, respondent Nagle 
represented that he had inadvertently left on his desk the principal 
checks sought by Mr. DeGroot. Accordingly, he delivered only a 
few checks, including one payable to Albert Van Der Graff, that 
had been drawn on respondent Milton Nagle’s personal checking 
account. During a visit to Los Angeles the following Monday, Mr. 
DeGroot ascertained that the checks represented as mislaid had 
never, in fact, been issued. Although, Mr. DeGroot remained in Los 
Angeles for three days snd met with both respondent Milton Nagle 
and Mr. Thomas Burke at the packing plant, he was never advised 
that any commitment had been made by Great American Veal, 
Inc., and Mr. Thomas Burke to pay livestock sellers who had sold 
calves already processed, nor was he advised that inventory derived 
from such cash sales of livestock had been turned over to the con- 
trol of Great American Veal, Inc. (DeGroot, Tr. 20-25, 42-46; Cx. 
22, 23). 

39. On Monday, March 24, 1980, Mr. Tony DeGroot was present 
at the respondent’s packing plant while respondent Milton Nagle, 
Mr. Thomas Burke and a plant employee took an inventory. Mr. 
DeGroot personally observed boxes of veal labeled Great American 
and other boxes labeled Nagle Packing Company. In addition, cer- 
tain unmarked boxes were represented in his presence to contain 
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meat received from Tom Burke that had been reprocessed at the 
Los Angeles plant (DeGroot, Tr. 26-28). 

40. Respondent Nagle denied being present when inventory that 
he now admits belonged to cash sellers of livestock was removed 
from the plant and put into cold storage. He also denied that he 
had approved such removal. However, he admitted his failure to 
take any meaningful action to protest, such as a pressing of crimi- 
nal charges or the filing of a complaint with the Packers and 
Stockyards Administration (Nagle, Tr. 95-100, 109-110). It is evi- 
dent from the testimony presented by Messrs. Edmond and Conrad 
that no notice was ever given to the Packers snd Stockyards Ad- 
ministration prior to the oral hearing that respondent Nagle had 
an objection to Great American’s confiscation of the inventory or to 
the ownership claims asserted by Great American to respondents’ 
meat inventory (Edmond, Tr. 282-284). 

41. A careful examination of Complainant’s Exhibits 53 and 58 
establishes that accounts receivable collections turned over to the 
United California Bank from March 17, 1980, through April 15, 
1980, exceeded advances made to the checking account by approxi- 
mately $339,000 ($583,251.97-$244,068.47). Unrefuted testimony was 
provided by respondent’s comptroller, Mrs. Violette Marie Pou- 
drette, to the effect that many of the checks deposited with the 
United California Bank during the last week or week and a half of 
this period were drawn payable to “United California Bank for the 
credit of Nagle Packing Company” or the equivalent (Poudrette, 
Tr. 216-218). This probably resulted from letters mailed by the 
bank to the respondents’ customers on or about March 26, 1980 
(Cx. 62). Even accepting that respondents would bave lacked the 
ability to deposit the collections represented by such checks in an 
escrow account in an independent bank, it has been established 
that respondents’ debt to the United California Bank decreased 
from $555,599.74 at the close of business on March 17, 1980, to 
$426,938.35 at the close of business on March 26, 1980, a decrease of 
$128,661.39. This occurred while accounts receivable collections 
were made by respondents that should all have been placed in an 
escrow account in an independent bank. Respondent Milton Nagle 
was aware of deposits daily. He had been told that an obligation to 
set up an escrow account was imposed by reason of the statutory 
trust as early as March 5, 1980. Despite such notice and subsequent 
legal action for injunctive relief, a trust account was not set up 
until April 17, 1980. Because of respondent Nagle’s deposit of ac- 
counts receivable collections with the United California Bank in- 
stead of in an escrow account, a debt was reduced on which the in- 
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dividual respondent remained personally liable by reason of a guar- 
antee. 

42. On February 11, 1981, the individual respondent filed person- 
al bankruptcy, a Chapter 7 liquidation, in which he listed secured 
debts of $180,000.00, priority debts of $56,325.00 and unsecured 
debts of $715,997.00 resulting from personal commitments and 
guarantees undertaken with respect to Mid-West Veal Distributors. 
He received a discharge about two months prior to the oral hear- 


43. During the initial three or four years of the operation of re- 
spondent Mid-West Veal Distributors, formula fed veal calf car- 
casses were purchased from other packers. Thereafter, respondents 
began to purchase calves directly from veal growers. 

44, During the nearly four years that have passed between the 
failure of the corporate respondent and the hearing, respondent 
Nagle has been employed either running a meat packing business 
or selling veal. He earned $1,000 a week while with General Proc- 
essors, Inc., d/b/a Lido Products, and $1,300 to $1,500 a week while 
with Acton Food Service, d/b/a Nagle Veal Company. Most recent- 
ly, he earned $650 a week selling veal for Russak’s Cured Smoked 
Meats. For the last month before the hearing, he has worked start- 
ing up another processing packer at the same location the corpo- 
rate respondent occupied. The corporate name of this entity is 
Nagle Veal. Although respondent Nagle testified that others were 
putting up the money, it cannot be doubted that his expertise and 
name are major elements. There are no current plans to purchase 
veal calves from growers, but this was also the case during the first 
years of the corporate respondent’s operation. It would appear rea- 
sonable to infer that respondent Nagle is likely to begin to receive 
compensation in the annual range of $50,000 to $75,000 at an early 
date. It is further noted that Mr. Nagle has testified and it is found 
that he owns no personal assets other than an old car and furni- 
ture, and has no savings account. 


CONCLUSIONS 
1. Respondents’ Failure To Pay for Livestock Purchases Is in Violation of the Act 


Respondents purchased formula fed veal calves for slaughter at 
various packing plants operated by other packers and agreed to 
pay for such livestock purchases based upon the cold carcass 
weight determined upon delivery at the respondent’s Los Angeles 
plant. Respondents paid for the custom slaughter and for the ship- 
ping of carcasses to their plant. It is clear that respondents failed 
to pay, when due, for numerous livestock purchases. No express 
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written agreements for an extension of credit, and no written waiv- 
ers of the protection of the statutory trust provided for the protec- 
tion of cash sellers of livestock, were solicited or executed. The veal 
producers, who had limited outlets for the sale of their livestock, 
continued to sell to the respondents despite respondents’ repeated 
failure to make payment by the close of the next business day fol- 
lowing the determination of the purchase price. However, this 
course of conduct cannot be construed to relieve respondents from 
their obligation under the Act to pay when due or to treat such 
livestock sellers as unpaid cash sellers of livestock, See First State 
Bank of Miami v. Gotham Provision Company, 1 B.R. 255 (Bankr. 
S.D. Fla. 1979), affirmed, 669 F.2d 1000 (former 5th Cir. 1982), cert 
denied, 103 S. Ct. 129 (1982); Pennsylvania Agricultural Cooperative 
Marketing Association v. Ezra Martin Company, 495 F. Supp. 565 
(M.D. Pa. 1980); In re R & D Investments, Inc., 35 Agric. Dec. 668 
(1976). By failing to make payment, when due, respondents violated 
sections 202(a) and 409 of the Act, 7 U.S.C. §§ 192 and 228b. 

It has been held consistently by the Secretary in cases arising 
under both Title II and Title III of the Act that failure to pay, 
when due, for livestock constitutes a violation of sections 202(a) and 
312(a) of the Act. In re Rosenthal, 36 Agric. Dec. 210 (1976); In re 
San Jose Valley Veal, Inc., 34 Agric. Dec. 966 (1975); In re Sebasto- 
pal Meat Company, Inc., 28 Agric. Dec. 435, (1969), aff'd, 440 F.2d 
983 (9th Cir. 1971); In re Nolan E. Poovey, Jr., 27 Agric. Dec. 1512 
(1968); In re Joe Doctorman & Son, Inc., 28 Agric. Dec. 840 (1969); 
In re S.M. Jamison, 28 Agric. Dec. 581 (1969); In re Neil Harlan, 25 
Agric. Dec. 5 (1966); In re Royce Lehman Moore, 26 Agric. Dec. 230 
(1967); In re Augustin Brothers Co, 27 Agric. Dec. 350 (1968); In re 
R.J. & C.W. Fletcher, Inc., 23 Agric. Dec. 1400 (1964); In re Rosen- 
thal Packing Co., 19 Agric. Dec. 971 (1960); In re Harry Thomas, 35 
Agric. Dec. 490 (1976). 

In 1976, Congress emphasized the vital importance of prompt 
payment to the continued health and financial well being of the 
livestock and meat packing industries and to the economy as a 
whole, and amended the Packers and Stockyards Act to provide 
specifically that the failure to pay for livestock, promptly and in 
full, is an unfair trade practice. (7 U.S.C. § 228b). 

The record in this proceeding shows clearly that the corporate 
respondent, under the personal direction, management and control 
of the individual respondent, repeatedly failed to pay, when due, 
for livestock purchases and completely failed to pay for purchases 
totalling at least $272,360.94. (Findings of Fact Nos. 8, 9, 11). Re- 
spondents’ failure to pay, promptly and in full, is in clear violation 
of the Act. Jn re Thomaston Beef and Veal, Inc., 39 Agric. Dec. 171 
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(1980); In re DeJong Packing Co., 36 Agric. Dec. 1181 (1977), aff'd 
618 F.2d 1329 (9th Cir.), cert. denied, 449 U.S. 1061 (1980). 


2. The Corporate Respondent’s Financial Condition Failed To Meet the Requirements 
of the Act 


The corporate respondent, under the direction, management and 
control of the individual respondent, was engaged in the purchase 
of livestock for slaughter while insolvent, i.e., while its current li- 
abilities exceeded its current assets, from at least November 2, 
1979, until it terminated all packer operations performed either in 
its own name or as an agent of Great American Veal, Inc., some- 
time in April of 1980. The financial statement prepared for the 
fiscal year ending November 2, 1979, by Phifer snd White, Account- 
ants, revealed current liabilities of $1,010,710 and current assets of 
$890,895, or an insolvency of $119,815. When appropriate adjust- 
ments were made by auditors employed by the Packers and Stock- 
yards Administration in accordance with their examination of the 
corporate respondent’s books and records, this insolvency was 
shown to have been $309,317, or nearly $190,000 greater than that 
disclosed by respondent’s accountants. A similar audit performed 
as of February 29, 1980, showed that a substantial deterioration oc- 
curred in the corporate respondent’s financial condition, resulting 
in an insolvency of $719,601.81. 

The Act authorizes the Secretary to order an insolvent packer to 
cease and desist from purchasing livestock while insolvent, or to 
cease and desist from purchasing livestock except under specified 
conditions (7 U.S.C. § 204). 


3. Respondents Operated Without the Required Bond 


A packer that has annual livestock purchases of $500,000 or 
more must maintain a bond to secure its livestock purchase obliga- 
tions. 7 U.S.C. § 204; 9 CFR § 201.27. Respondent Nagle was advised 
by Mr. John Edmond of the need for a bond in the amount of 
$10,000 based on respondents’ volume of livestock purchases 
(Edmond, Tr. 267). The Regional Office of the Packers and Stock- 
yards Administration gave written notice of the Act’s requirements 
and demanded the filing of an appropriate bond based upon the re- 
spondents’ known dollar volume of livestock purchases. (Finding of 
Fact No. 7; Cx. 11). 

The failure of respondents to obtain the bond required under the 
Act (7 U.S.C. § 204) and regulations constitutes an unfair and de- 
ceptive practice in wilful violation of section 202(a) of the Act (7 
U.S.C. § 192(a)). 
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In re Norwich Veal and Beef, Inc., 38 Agric. Dec. 214 (1979). It 
calls for a cease and desist order even when the packer is no longer 
operating. In re Raskin Packing Co., 37 Agric. Dec. 1890, 1894-6 
(1978). 


3a. The Issuance of NSF Checks Was an Unfair Practice 


The corporate respondent, under the direction of the individual 
respondent, issued three checks totalling $66,148.20 to livestock 
sellers which were returned unpaid because of insufficient funds. 
(Finding of Fact No. 11). It is well established that the issuance of 
checks in purported payment for livestock which are dishonored 
because of insufficient funds on deposit is an unfair and deceptive 
practice. In re C.J. Edwards, 37 Agric. Dec. 1880 (1978); In re 
Milton Bryan, 35 Agric. Dec. 37 (1977). 


4. The Respondents Willfully Dissipated Inventory and Accounts Receivable Required 
To Be Held in Trust for the Payment of Unpaid Cash Sellers of Livestock 


Complainant has shown that the corporate respondent, operating 
under the direction, management and control of the individual re- 
spondent, engaged in a series of actions after receiving timely 


notice of valid trust interests arising under 7 U.S.C. § 196, that can 
only be characterized as a deliberate and willful action to dissipate 
trust assets and to reduce their indebtedness to the United Califor- 
nia Bank and Great American Veal, Inc. Respondents were aware 
that the proceeds, accounts receivable and inventory being so ex- 
pended were trust assets under section 206(b) of the Act, 7 U.S.C. 
§ 196(b), which Provides, inter alia, that: 

(b) All livestock purchased by a packer in cash sales, and all 
inventories of, or receivables or proceeds from meat, meat food 
products, or livestock products derived therefrom, shall be held by 
such packer in trust for the benefit of all unpaid cash sellers of 
such livestock until full payment has been received by such unpaid 
sellers. ... 

Respondents have argued that adverse inferences should be 
drawn against the complainant because of its failure to secure tes- 
timony from either Thomas Burke or the officers of United Califor- 
nia Bank. Inasmuch as these witnesses are not employees or agents 
of the government, nor in any sense subject to the government’s 
control, and their testimony was not logically a part of complain- 
ant’s case, no adverse inferences should or are being drawn against 
complainant. It is to be noted, however, that if respondents believe 
that testimony from those witnesses would have corroborated Mr. 
Nagle’s testimony, they had every opportunity to call those wit- 





MID-WEST VEAL DISTRIBUTORS, d/b/a NAGLE PACKING CO. 1141 
Volume 43 Number 4 


nesses, and subpoenas would have been issued if they had been re- 
quested. 

The individual respondent’s denial of meaningful knowledge of 
what was being done with trust assets after the middle of March 
1980 is not credible. An experienced businessman does not walk 
away from hundreds of thousands of dollars of assets in exchange 
for a creditor’s vague oral promise to take care of things. Even if 
this is accepted as true, however, ignorance as to subsequent oper- 
ations cannot be credited. There were many long time employees of 
the corporate respondent, including his son Robert Nagle, the vice- 
president and operations manager, and the accountant, Vi Pou- 
drette, who had to have daily knowledge of relevant actions. The 
records maintained by Robert Nagle that were introduced as exhib- 
its by the respondents are evidence of such knowledge. Respondent 
Nagle could not have been kept in ignorance under such circum- 
stances. His issuance of checks drawn on the Crocker National 
Bank account also serves to refute an absence of knowledge of on- 
going trust dissipation. Certainly under such circumstances, his 
failure to advise Packers and Stockyards personnel as to the true 
ownership of inventory must be judged to constitute a willful and 
deliberate breach of his fiduciary obligations as statutory trustee. 

By turning over 120,570.7 pounds of commingled veal inventory 
that has been shown to consist of, for the most part, veal derived 
from the purchases of veal calves in cash transactions where the 
purchase prices were determined upon the cold carcass weights in 
Los Angeles, respondents violated sections 206(b) and 202(b) of the 
Act, 7 U.S.C. § 196(b), 192(b). The credible evidence of record shows 
that respondent Milton Nagle actively and willfully assisted in the 
dissipation of trust assets. 

By virtue of his signature authority, the individual respondent 
retained power to withdraw funds and deposit the same in the 
escrow account opened on April 17, 1980. He failed to take such 
action and was still writing checks on this account as late as June 
17, 1980, well after it had become evident that Great American was 
not going to pay trust claimants. 

It is also clear that in the handling of accounts receivable collec- 
tions, respondents violated section 202(b) of the Act, which provides 
(7 U.S.C. § 192): 

Section 202. It shall be unlawful with respect to livestock, 
meats, meat food products, livestock products in unmanufactured 
form, poultry, or poultry products for any packer or any live poul- 
try dealer or handler to: 


* * 
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(b) Make or give any undue or unreasonable preference or ad- 
vantage to any particular person or locality in any respect whatso- 
ever, or subject any particular person or locality to any undue or 
unreasonable prejudice or disadvantage in any respect whatsoever; 

By permitting the United California Bank to apply accounts re- 
ceivable generated from the veal growers’ calves to reduce the out- 
standing bank loan secured by accounts receivable and inventory 
under circumstances where the deposit of such proceeds could have 
in no way enabled respondents to pay the veal growers’ trust 
claims, respondents gave a preference and advantage to the United 
California Bank. 

The respondents’ records show that a net reduction of the corpo- 
rate respondent’s loan balance with the United California Bank of 
$70,252.48 was achieved from the beginning balance on March 17, 
1980, to the ending balance on March 21, 1980, and a further net 
reduction of $259,674.41 was achieved from the beginning balance 
on March 24, 1980, to the ending balance on April 14, 1980. 

The unpaid veal growers were cash sellers of livestock who, for 
the most part, had filed timely notifications of their statutory trust 
interests. The corpus of their trust includes accounts receivable 
generated from the sale of commingled veal inventory and proceeds 
received from the collection of such accounts receivable when, as 
here, the respondents lacked the ability to segregate such commin- 
gled assets. See First State Bank of Miami v. Gotham Provision Co., 
1 B.R. 255, 260-261 (Bankr. SD Fla 1979), aff'd. cert denied, 103 S. 
Ct. 129 (1982); 469 F.2d 1000 (former 5th Cir. 1982), In re Frosty 
Morn Meats, Inc., 7 B.R. 988, 996, 1007-13 (MD Tenn 1980), appeal 
dismissed, No. 81-5158 (6th Cir. April 23, 1981). The packer is re- 
quired to hold such proceeds “until full payment has been re- 
ceived” by the unpaid sellers. Although the livestock sellers had 
not been paid, respondents turned over accounts receivable collec- 
tions to the United California Bank until enjoined by the entry of a 
temporary restraining order. This is a clear violation of section 
206(b) of the Act. 


5. Respondents Failed to Maintain and Destroyed Purchase and Inventory Records 


The parties have stipulated that the respondents kept weekly in- 
ventory records for only a period of a week or two before destroy- 
ing them, that such records related to the sale of veal and veal food 
products and the accounts receivable generated by such sales, and 
that the records were silent as to the origin of the product sold and 
could not be related to specific meat shipment purchase records. 
There was testimony presented, however, that did not conform to 
the stipulation as to routine disposal of inventory records. The indi- 





MID-WEST VEAL DISTRIBUTORS, d/b/a NAGLE PACKING CO. 1143 
Volume 43 Number 4 


vidual respondent did admit to the existence of records that were 
never produced for the complainant’s investigators, or when pro- 
duced, proved incomplete. Some of these records were produced by 
the respondents for the first time at the hearing. Under such cir- 
cumstances respondents must be, as alleged, found to have willfully 
violated section 401 of the Act (7 U.S.C. § 221). 


6. The Secretary May Pierce the Corporate Veil and Assess Civil Penalties Against 
Milton Nagle 


Determinations of the Secretary that the corporate veil should be 
pierced have been upheld when it has been shown by substantial 
evidence that the corporate entity has been misused or that it 
would effectuate the statutory policy embodied in the Act when a 
closely held corporation is found to have engaged in violations of 
the Packers and Stockyard Act. Livestock Marketers, Inc. v. United 
States, 558 F.2d 748 (5th Cir. 1977), cert. denied, 485 U.S. 968 (1978); 
Bruhn’s Freezer Meats v. United States Department of Agriculture, 
438 F.2d 1332 (8th Cir. 1971); Sebastopol Meat Co. v. Secretary of 
Agriculture, 440 F.2d 983 (9th Cir. 1971); In re Jackson Union Stock- 
yards, Inc., 37 Agric. Dec. 1533 (1978), aff'd sub nom, Jackson 
Union Stockyards v. United States Department of Agriculture, 597 
F.2d 770 (5th Cir. 1979); In re Mid-States Livestock, Inc., 37 Agric. 
Dec. 547 (1977), aff'd sub nom, Van Wyk v. Bergland, 570 F.2d 701 
(8th Cir. 1978). 

It is clear from the facts in this proceeding that the individual 
respondent managed and established the policies of the corporate 
respondent and that he directed and controlled its operations and 
day-to-day activities. These facts constitute an ample basis for the 
Secretary to conclude that the corporate form should be disregard- 
ed in this case, and that the cease and desist order entered in this 
proceeding should be made fully applicable to the individual re- 
spondent. Because it has been found that the violations were wil- 
fully committed by Milton Nagle, civil penalties should also be as- 
sessed directly against him pursuant to 7 U.S.C. § 193(b), which au- 
thorizes “a civil penalty of not more than $10,000 for each . . . vio- 
lation.” 

Evidence as to appropriate sanctions was presented by Robert M. 
Budd, Chief of the Livestock Procurement Branch of the complain- 
ant’s Packer and Poultry Division, and by Kenneth Freeze, Region- 
al Supervisor of the Lawndale, California Regional Office. Mr. 
Budd testified that complainant routinely sought civil penalties of 
$1,000.00 or $1,500.00 for each of a number of the violations alleged 
in this proceeding (Tr. 329, 343). The total dollar amount of civil 
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penalties recommended for these violations was $7,000.00. The 
amount appears to be warranted and appropriate. 

Complainant has asked that a substantial civil penalty be as- 
sessed for the dissipation of trust assets to deter other potential 
violators. Nine separate violations of this type were committed by 
issuance of the nine checks to Great American Veal specified in 
finding 12. Finding 25 details five more violations committed when 
five customer checks were deposited in a non-escrow account and 
later expended for purposes other than payment of veal growers. 
Theoretically, therefore, civil penalties of $140,000 could be as- 
sessed for these 14 violations. 

The largest sum previously assessed against an individual re- 
spondent in a litigated case is $20,000 for engaging in “bait and 
switch practices,” In re Larry W. Peterman, d/b/a Meat Masters, P. 
& S. Docket No. 5979 (Dec. 12, 1983), appeal docketed, No. 84-1053 
(10th Cir. Jan. 13, 1984). Consideration was given to entering that 
amount as the penalty for these trust violations. However, com- 
plainant has shown need for a more substantial penalty to deter 
this particular kind of violation. Complainant has suggested a 
$70,000 penalty, indicating that suspension of $27,000 of the penal- 
ties for a term of years would be acceptable, conditioned upon full 
compliance with the cease and desist and record keeping provisions 
of the order, and further suggests that the order direct payment of 
the balance of the penalty assessed by installments. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondents on appeal do not challenge Judge Palmer’s findings 
of fact relating to the violations found here, which are identical in 
all material respects to those set forth above,* but, rather, contend 
that the sanction imposed by Judge Palmer is too severe. Respond- 
ents’ argument, however, fails to recognize the serious and flagrant 
nature of their trust-dissipation violations. 

The packer-trust provisions of the Packers and Stockyards Act 
are summarized in Campbell, “The Packers and Stockyards Act 
Regulatory Program,” in 1 Davidson, Agricultural Law, § 3.77 
(1981), attached as Appendix A to this decision. Appendix B at- 
tached contains the material relating to packer trusts from the 
August 1983 Cumulative Supplement to Davidson, Agricultural 
Law (1981). 


* The relatively minorr changes made in the findings of fact by the Judicial Offi- 
cer would not in any manner change the sanction in this case. Nor would the sanc- 
tion be changed by other slight discrepancies in Complainant’s Exhibits, for exam- 
ple, if the figure of $515,653.37 shown on Exhibits 53 and 58 as the amount “Collect- 
ed and Applied to Loan” should be reduced by $9,256.66 (See Tr. 253-57). 
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The packer-trust provisions of the Packers and Stockyards Act 
were added by amendatory legislation in 1976 because of numerous 
financial failures by meat packers. “Between 1958 and early 1975, 
167 packers failed, leaving livestock producers unpaid for over $43 
million worth of livestock.” S. Rep. No. 94-932, 94th Cong., 2d Sess. 
4 (1976). The largest failure was that of American Beef Packers, 
“which went bankrupt in January 1975, leaving producers in 13 
States unpaid for a total of over $20 million in livestock sales.” Id. 
5. 

The position of unique national importance occupied by livestock 
producers, and the ruinous effect of a packer’s failure to pay for 
livestock, are recognized in the Senate report relating to the 1976 
packer-trust legislation as follows (S. Rep. No. 94-932, 94th Cong., 
2d Sess. 5-6 (1976): 

USDA figures show that in 1973 some $31 billion worth of live- 
stock and $4 billion worth of poultry were marketed in the United 
States, representing approximately one-third of all farm income. 
Livestock is probably the single most important source of protein 
in the American diet. Thus, livestock producers occupy a position 
of unique national importance. No individual is engaged in a ris- 
kier endeavor or one more vital to the national interest than the 
producer. And no entrepreneur is so completely at the mercy of the 
marketplace. The livestock producer, if he successfully combats the 
vicissitudes of weather, financing, and skyrocketing costs, must sell 
when his cattle are ready irrespective of the market. His livestock 
may represent his entire year’s output. If he is not paid, he faces 
ruin. 

The Congress recognized that under the law prior to the 1976 
packer-trust legislation, a packer could pledge its accounts receiva- 
ble for meat to its bank, placing the bank ahead of livestock pro- 
ducers in the event of the packer’s bankruptcy. The packer-trust 
provisions were designed to prevent this. Specifically, the Senate 
report states (S. Rep. No. 94-932, 94th Cong., 2d Sess. 5, 13 (1976)): 

Of particular concern to the livestock producers in this in- 
stance [of the American Beef Packer’s bankruptcy] was the fact 
that ABP’s principal source of financing, General Electric Accept- 
ance Corporation, stood ahead of them among the bankrupt’s credi- 
tors by virtue of its duly protected security interest in ABP’s inven- 
tory, i.e., livestock and derivative products which the producers had 
sold on a cash basis and for which they had not been paid. 

Under present law, a packer is able to offer as security for a 
loan the livestock, meat, meat food products, or receivables or pro- 
ceeds therefrom, which he has not paid for. The producer, who was 
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responsible for raising, feeding, and caring for the livestock is left 
unpaid, while secured creditors reap the reward of his labors. 


* * * * * * * 


Section 8 of H.R. 8410 creates a statutory trust for unpaid sell- 
ers of livestock to packers. 

Under this provision, no specific identification of the livestock 
or the carcasses, meats, proceeds or receivables derived therefrom 
is required. Instead, they are held in a pool in trust for the benefit 
of all unpaid cash sellers.5 Each cash seller would be entitled to a 
pro rata share in settlement of his account. 

It is the Committee’s belief that the trust provision offers pro- 
ducers the best protection against packer bankruptcies. They would 
now receive their money, the money they expected to receive when 
they sold their livestock, before secured creditors. This provision, 
together with the bill’s provisions on packer prompt payment prac- 
tices and packer bonding, should avoid the recurrence of the effects 
of the American Beef Packers bankruptcy. 

Notwithstanding the packer-trust legislation enacted in 1976, 
which was widely reported in the packer-trade press, respondents 
entered into a financing arrangement with the United California 
Bank on May 5, 1977, in which respondents falsely stated that, 
except for the security interest granted to the bank, the corporate 
respondent is the owner of its inventory free from any other securi- 
ty interest or encumberance, and respondents granted to the bank 
a security interest in the corporate respondent’s inventory, ac- 
counts receivable and proceeds thereof. Specifically, the financing 
agreement states (RX 11): 

1. (a) The term “accounts”, or singularly “account”, means any 
right of Borrower [Mid-West Veal Distributors] to payment for 
goods sold or leased, or to be sold or to be leased, or for services 
rendered or to be rendered no matter how evidenced, including ac- 
counts, accounts receivable, contract rights, general intangibles, 
purchase orders, notes, drafts, acceptances and other forms of obli- 
gations and receivables. 

(b) The term “inventory” means all Borrower’s inventory in- 
cluding all goods, merchandise, raw materials, goods in process, fin- 
ished and unfinished goods and other tangible personal property 
held for sale or lease or furnished or to be furnished under con- 


5 A “cash sale” is defined as “a sale in which the seller does not expressly extend 
credit to the buyer.” 7 U.S.C. § 196(c). A course of conduct under which the seller 
does not expect the packer to pay promptly does not defeat the trust provisions. Ap- 
pendix A, notes 671-72. 
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tracts of service or used or consumed in Borrower’s business wher- 
ever located whether in possession of Borrower, warehouseman, 
bailee or any other person. 

(c) The term “collateral” means any and all personal property 
of Borrower, including accounts and inventory as herein defined in 
which Bank now has or hereafter acquires a security interest. 

2. To secure the payment of all indebtedness of Borrower to 
Bank, whether now owing or later incurred and whether direct, in- 
direct, absolute or contingent, Borrower hereby grants Bank a se- 
curity interest, pursuant to the California Uniform Commerical 
Code, in and- to (a) all of Borrower’s accounts, as defined herein, 
now existing or hereafter-arising, (b) all right, title and interest of 
Borrower, now existing or hereafter arising, in and to all goods or 
merchandise, present and future, with respect to which an account 
heretofore or hereafter has arisen or may arise, (c) all rights, in- 
struments, documents and chattel paper pertaining to such ac- 
counts, (d) all of Borrower’s inventory, as defined herein, now 
owned or hereafter acquired, and (e) all the proceeds of all of the 
foregoing. 


* * * * * * * 


6. Amounts received by Bank shall be applied toward the repay- 
ment of loans made hereunder by Bank and the balance of such 
amounts received by Bank shall be held by Bank in a reserve ac- 
count for Borrower as security for the payment of all indebtedness 
owing by Borrower to Bank, direct or indirect, absolute or contin- 
gent, now owing or owing hereafter. Upon Bank’s receiving pay- 
ment in full on any account, if Borrower is not in default under 
any of the provisions of this Agreement, Bank may in its sole dis- 
cretion remit to Borrower all or a portion of such balance. 

7. Borrower represents, warrants and agrees as follows: 


* * * * * * * 


(e) Except for the security interest granted hereby, Borrower is 
the owner of the inventory free from any lien, security interest or 
encumberance and Borrower at its own cost and expense shall 
defend the inventory and proceeds and products thereof against 
any and all claims and demands of all persons. 

(f) Borrower during the term of this Agreement will not sell, 
transfer, pledge, create a security interest in or hypothecate any of 
its accounts or inventory to any other person, firm, association or 
corporation or permit to exist any lien, security interest, charge or 
encumberance, upon such accounts or inventory. 
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(g) Borrower shall not, without the prior written consent of 
Bank, acquire any inventory under any arrangement whereby the 
seller or other person retains or acquires any security interest in 
such inventory. 


* * * * * * * 


8. Bank authorizes Borrower to collect all accounts and Borrower 
agrees to use its best efforts to effect the prompt collection thereof. 
Such authorization may be terminated at any time and Bank may 
at its election notify any account debtor of the Bank’s security in- 
terest in all of Borrower’s accounts and effect collection of any ac- 
count directly from such debtor. All monies and remittances in any 
form received by the Borrower from any account debtor shall be 
kept by Borrower separate and apart from any other monies or 
property in the possession of Borrower and shall be promptly re- 
mitted to Bank in the original form in which received by Borrower. 
The receipt by Bank of any check, draft, or any instrument shall 
not constitute payment under any condition until cash or good 
funds for the full amount of any such items is actually received by 
Bank. 

9. The proceeds of account collections delivered by Borrower to 
Bank, or the net sums collected directly by Bank, after first deduct- 
ing all costs, shall be credited against the amount owed by Borrow- 
er. All checks, drafts, or other instruments received by Bank in 
payment of accounts shall be credited to the account of Borrower, 
however interest will be charged on such funds for a period of two 
(2) days to allow for collection by Bank. Where obligations of Bor- 
rower are secured by more than one account of the same debtor, 
Bank may apply the proceeds of any collection received from said 
debtor toward the liquidation of such account of such debtor as 
Bank may determine. All accounts and inventory shall be held by 
Bank as security for all indebtedness of Borrower to Bank whether 
owing under the terms of this Agreement or otherwise. 

The financing statement executed by respondents describes the 
property pledged as security for the financing agreement as follows 
(RX 11): 

All present and future accounts, accounts receivable, inventory 
proceeds and general intangibles together with all monies and 
other rights to payment due or to become due thereunder and all 
repossessions and returns thereunder; all inventory of debtor held 
by debtor for sale or lease or to be furnished or leased under con- 
tracts of service and raw materials, supplies, work in process and 
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materials used or consumed in debtor’s business and any other in- 
ventory. 

In accordance with respondents’ financing agreement with the 
bank, and contrary to respondents’ responsibilities under the 
packer-trust legislation, respondents turned over numerous ac- 
counts receivable collections to the United California Bank during 
the period from March 17, 1980, through April 15, 1980, decreasing 
respondents’ indebtedness to the bank by approximately $339,000 
(Finding 41; Judge Palmer’s conclusions, supra, at 21-24). Each 
check sent to the United California Bank during this period, which 
was after respondents’ received actual notice of trust claims (Find- 
ing 22), and while respondents knew that the bank was applying 
the checks in accordance with the financing agreement to reduce 
the loan balance, was a separate violation of the packer-trust legis- 
lation. 

Even the checks sent to the United California Bank by respond- 
ents during this period drawn payable to “United California Bank 
for the Credit of Nagle Packing Company” (Finding 41) were in vio- 
lation of the packer-trust legislation. These checks should not have 
been made available to the United California Bank, thereby per- 
mitting the bank to reduce respondents’ indebtedness. Instead, re- 
spondents should have returned such checks to the makers thereof, 
and demanded the issuance of checks drawn payable to Nagle 
Packing Company. (Respondents could have obtained the help of 
Packers and Stockyards Administration personnel, in this respect, 
if necessary.) Even if the makers of the checks would have refused 
to issue new checks payable directly to Nagle Packing Company, 
respondents should not have turned the existing checks over to the 
United California Bank, which was using them to reduce respond- 
ents’ indebtedness to the bank. 

Respondent Nagle argues in mitigation that he thought that the 
United California Bank would continue to honor respondents’ 
checks and pay livestock producers. However, he knew that the 
bank was aware of respondents’ precarious financial condition, and 
that he had signed a financing agreement with the bank under 
which accounts receivable checks turned over to the United Cali- 
fornia Bank were applied by the bank to reduce respondents’ debt. 
Respondent Nagle was advised daily by his controller as to the de- 
posits to the United California Bank and as to the funds advanced 
by the bank (Tr. 88-90, 213-18). Hence he was responsible for 
knowing, and actually knew (at least until he turned his operation 
over to Thomas Burke on March 21, 1980), that the United Califor- 
nia Bank was using checks required to be held in trust for produc- 
ers to reduce respondents’ debt to the bank. 
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Respondent Nagle admittedly was advised that accounts receiva- 
ble were not the property of Mid-West Veal Distributors until the 
growers were paid (Finding 33). There is nothing in the record to 
suggest that he went to the United California Bank officials and 
explained that situation to them. 

Furthermore, respondent Nagle was advised by Packers and 
Stockyards Administration employees on March 5, 1980, to place 
the collections from the sale of inventory in a separate escrow ac- 
count (Finding 35). He failed to do so until April 17, 1980, even 
though he began receiving notices of trust claims on March 14, 
1980, or earlier (Findings 22, 35). 

Considering all of the facts as to the checks turned over to the 
United California Bank, respondents’ trust-dissipation violations in 
this respect were serious and flagrant. These violations alone dissi- 
pated several hundred thousand dollars of trust assets. 

It is unnecessary to determine the exact number of trust-dissipa- 
tion violations committed by respondents since the civil penalty im- 
posed here is only a small fraction of the maximum civil penalty 
authorized by the Act. However, if it were necessary to make such 
a determination, I would conclude that respondents are responsible 
for all of the trust-dissipation violations involving the United Cali- 
fornia Bank occurring during the period from March 17, 1980, 
through April 15, 1980, referred to in Finding 41. I would not ex- 
clude the violations occurring immediately after March 21, 1980, 
when respondent Nagle voluntarily turned his operations over to 
Thomas Burke, president and owner of Great American Veal, Inc., 
because respondents obtained the livestock fron the producers, 
which gave rise to the statutory trust, and it was their obligation 
under the Act to insure that the trust provisions were complied 
with. That statutory obligation could not be delegated. To the 
extent respondents attempted to do so, they remained responsible 
for all trust-dissipation violations involving trust obligations ema- 
nating from their livestock purchases. See 7 U.S.C. § 223. 

Respondents further dissipated about $280,000 of trust assets 
when they turned over their inventory of veal products to Great 
American Veal, Inc., on March 21, 1980 (Findings 13-21, 28, 38, 40; 
Judge Palmer’s conclusions, supra, at 21-23). Here, again, it is un- 
necessary to determine the exact number of violations involved in 
this respect (since the statutory penalty imposed in this case is 
only a small fraction of the maximum civil penalty authorized by 
the Act). However, if a determination as to the exact number of 
violations were necessary, I would conclude that respondents com- 
mitted a separate violation each time a shipment of meat was 
made from the inventory turned over to Great American Veal, Inc. 
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As in the case of the checks turned over to the United California 
Bank, respondents could not delegate their responsibility to hold 
the meat derived from livestock purchased by respondents, or the 
proceeds thereof, in trust for the benefit of unpaid cash sellers. By 
voluntarily turning over the meat to Great American Veal, Inc., re- 
spondents remained responsible for the dissipation of such trust 
assets. 

Respondent Nagle argues in mitigation that he had an oral 
agreement with Thomas Burke, president and owner of Great 
American Veal, Inc., that Great American Veal, Inc., would pay all 
of respondents’ obligations to livestock producers. However, even if 
such an oral understanding existed, that is not a mitigating cir- 
cumstance. Respondent Nagle knew that respondents were indebt- 
ed to Great American Veal, Inc., in the sum of $210,000 as of 
March 11, 1980 (CX 7, at 14). In fact, on March 11, 1980, respondent 
Nagie executed a security agreement between the corporate re- 
spondent and Great American Veal, Inc., in which various proper- 
ty, including respondents’ “inventory,” was pledged as collateral to 
secure the $210,000 indebtedness (CX 7, at 13-17). Hence it should 
not have come as a great surprise to respondent Nagle that Great 
American Veal, Inc., used the inventory to protect its own interests 
rather than the interests of respondents’ unpaid livestock sellers. 

Respondents further dissipated the statutory trust with respect 
to the nine checks issued to Great American Veal, Inc., on March 
14 and 21, 1980 (Finding 12), and the five checks deposited in the 
Crocker National Bank in March and April 1980 from the sale of 
meat subject to the trust and expended for payroll, etc. (Finding 
25), discussed in Judge Palmer’s conclusions, supra, at 27. 

Although it is not necessary for complainant to establish a 
motive for respondent Nagle’s trust-dissipation violations, there 
was a possible motive. Respondent Nagle had personally guaran- 
teed payment of the corporate respondent’s large debts to the 
United California Bank and Great American Veal, Inc. (Tr. 164-65; 
CX 7, at 4). Moreover, he expected to merge with and work for 
Great American Veal, Inc., and eventually receive 50% of the prof- 
its of the new corporation (Tr. 92-93). But irrespective of whether 
these considerations affected respondent Nagle’s actions, respond- 
ents’ trust-dissipation violations were serious, repeated and fla- 
grant. 

It is the policy of this Department to impose severe sanctions for 
serious violations of any of the regulatory programs administered 


6 As set forth above, the corporate respondent had previously pledged its ‘“‘inven- 
tory” as collateral to secure its obligation to the United California Bank (RX 11). 
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by the Department to serve as an effective deterrent not only to 
the respondents but also to other potential violators. This policy 
has been followed in all of the Department’s disciplinary proceed- 
ings in recent years. 

The basis for the Department’s sanction policy is set forth at 
great length in numerous decisions, e.g., In re Worsley, 33 Agric. 
Dec. 1547, 1556-71 (1974),7 set forth in Appendix C to this deci- 
sion. The Department’s sanction policy is also discussed at length 
in In re Esposito, 38 Agric. Dec. 613, 624-65 (1979). 

If the beneficial results intended by Congress from the enact- 
ment of the 1976 packer-trust legislation are to be achieved, the 
sanctions imposed against packers who dissipate statutory trusts 
must be sufficiently severe so as to completely eliminate any 
“profit” from such violations, and, also, include a large, additional 
monetary penalty. In view of the disastrous results to many live- 
stock producers flowing from a single packer bankruptcy involving 
a large trust dissipation,® the goal here must be to prevent, if possi- 
ble, any future packer-trust violation (or, realistically, to reduce 
future packer-trust violations to a minimum). 


7™The Department’s severe sanction policy did not originate with Worsley, but, 
rather, was mentioned briefly in the first decision issued by the present Judicial Of- 
ficer, In re Henner, 30 Agric. Dec. 1151, 1263-64 (1971), and was further developed in 
numerous other decisions before it was finalized in In re Miller, 33 Agric. Dec. 53, 
64-80 (1974), aff'd per curiam, 498 F.2d 1088 (5th Cir. 1974). 


® Severe sanctions issued pursuant to this policy were sustained, e.g., in In re Col- 
lier, 38 Agric. Dec. 957, 971-72 (1979), aff'd, 624 F.2d 190 (9th Cir. 1980); In re Gold 
Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1862-63 (1978), aff'd No. 78-3134 
(D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (8d Cir. 1980); In re Muehlenthaler, 
37 Agric. Dec. 313, 330-32, 337-52, aff'd mem., 590 F.2d 340 (8th Cir. 1978); In re 
Mid-States Livestock, Inc., 37 Agric. Dec. 547, 549-51 (1977), aff'd sub nom. Van Wyk 
v. Bergland, 570 F.2d 701 (8th Cir. 1978); In re Cordele Livestock Co., 36 Agric. Dec. 
1114, 1133-34 (1977), aff'd per curiam, 575 F.2d 879 (5th Cir. 1978); In re Livestock 
Marketers, Inc., 35 Agric. Dec. 1552, 1561 (1976), aff'd per curiam, 558 F.2d 748 (5th 
Cir. 1977), cert. denied, 435 U.S. 968 (1978); In re Catanzaro, 35 Agric. Dec. 26, 31-32 
(1976), aff'd, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In re 
Maine Potato Growers, Inc., 34 Agric. Dec. 773, 796, 801 (1975), aff'd, 540 F.2d 518 
(ist Cir. 1976); In re M. & H. Produce Co., 34 Agric. Dec. 700, 750, 762 (1975), aff'd, 
549 F.2d 830 (D.C. Cir.), cert. denied, 484 U.S. 920 (1977); In re Southwest Produce, 
Inc., 34 Agric. Dec. 160, 171, 178, aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); In re 
J. Acevedo & Sons, 34 Agric. Dec. 120, 133, 145-60, aff'd per curiam, 524 F.2d 977 
(5th Cir. 1975); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 1913-14 (1974), aff'd, 
524 F.2d 1255 (5th Cir. 1975); In re Trenton Livestock, Inc., 38 Agric. Dec. 499, 515, 
539-50 (1974), aff'd per curiam, 510 F.2d 966 (4th Cir. 1975); In re Miller, 33 Agric. 
Dec. 53, 64-80, aff'd per curiam, 498 F.2d 1088, 1089 (5th Cir. 1974). 

® Although livestock producers may te able to recover a portion of the money in- 
volved in packer-trust dissipations from the persons receiving the trust assets, this 
involves great uncertainty, lengthy delays and large legal fees. 
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Ideally, therefore, the civil penalty imposed for violations of the 
packer trust provisions should equal the value of the trust assets 
dissipated (to eliminate the “profit’’ from the violations), less any 
amount attributable to mitigating circumstances, plus an addition- 
al sum to serve as a deterrent to the violator and all other poten- 
tial violators. That policy was set forth in the Agency’s testimony 
in this case (Tr. 330), and in the Agency’s brief in the case of In re 
Norwich Veal & Beef, Inc., 37 Agric. Dec. 1202 (1978).1° See Appen- 
dix A, text accompanying notes 679-82. 

Although consent and default decisions are not entitled to weight 
in determining sanctions in litigated cases (since a complete record 
is not developed that might reveal mitigating or aggravating cir- 
cumstances) (Appendix C, at 23a), it would seem from the findings 
and conclusions in the default case of In re Edwards, 40 Agric. Dec. 
726 (1981), that the Department applied complainant’s sanction 
policy recommended in the testimony here and in the Norwich 
Veal brief, discussed above. In Edwards, a civil penalty of $270,000 
was assessed against the individual respondent for failing to hold 
in trust $247,353.13 (40 Agric. Dec. at 729-30). 

Respondents rely on In re Pastures, Inc., 39 Agric. Dec. 395 
(1980), in which a civil penalty of only $2,500 was assessed against 
the individual respondents. Here, again, the case is a default case, 
which is not relevant in determining the sanction in a litigated 
case (Appendix C, at 23a). Moreover, the case does not involve dissi- 
pation of a packer’s statutory trust but, rather, involves respond- 
ents’ insolvency, failure to pay when due the full purchase price of 
livestock and the issuance of insufficient funds checks. The decision 
does not reveal the amount involved in the payment violations, and 
it does not indicate that the individual respondents had any ability 
to avoid the violations. 

Respondents also rely on Jn re Trenton Livestock, Inc., 41 Agric. 
Dec. 1965 (1982), in which only a $5,000 civil penalty was imposed 
against the individual respondent. However, in that case a 90-day 
suspension order was also imposed against the individual respond- 
ent’s corporation. Moreover, the violations did not involve a 
packer-trust dissipation. Rather, they involved the issuance of in- 


10 The agency’s recommended order in Norwich Veal & Beef, Inc., would have 
held the civil penalty in abeyance for 4 months to give the packer an opportunity to 
restore the dissipated trust funds. In the present case, respondents have no assets 
with which to restore the dissipated trust funds and, therefore, such a provision 
would be meaningless. In Norwich Veal & Beef, Inc., only a cease and desist order 
was issued because there was a reasonable question about whether the packer was 
subject to the trust provisions and the agency’s construction of the Act was not pub- 
lished or brought to the packer’s attention (87 Agric. Dec. at 1205). 
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sufficient funds checks and the failure to pay when due for live- 
stock. In addition, there were exceptionally strong mitigating cir- 
cumstances as to the individual respondent, who was the alter ego 
of the corporate respondent. When the complaint was issued, the 
corporation owed over $200,000 for livestock. The individual re- 
spondent was in a position where he could have liquidated the cor- 
poration’s debts by way of a bankruptcy proceeding. Instead, he 
used his own assets, including the sale of personal farmlands, to 
reduce the debts to $60,000 by the time of the hearing. Even that 
amount was secured by a land mortgage (trust) from the sale of the 
individual respondent’s farmlands (41 Agric. Dec. at 1969, 1979-82). 

Respondents further rely on Jn re Walter H. Lyons, Inc., 41 Agric. 
Dec. 2206 (1982), in which a $2,500 civil penalty was assessed joint- 
ly and severally against a corporation and its owner, and Jn re 
Burlison Packing Co., 41 Agric. Dec. 2385 (1982), in which only a 
cease and desist order was issued. However, although both cases 
apparently involve packer-trust allegations, both cases are consent 
decisions in which there is no admission of violations, and no find- 
ings of fact indicating the nature or extent of the alleged viola- 
tions. Accordingly, those decisions are irrelevant here (Appendix C, 
at 23a). 

In respondents’ argument as to prior sanctions issued under the 
Packers and Stockyards Act, respondents ignore the hundreds of 
cases in which a firm’s registration to engage in business as a live- 
stock auction market, commission firm or dealer has been suspend- 
ed for lengthy periods, up to 5 years. For example, during the 25- 
year period from 1950 to 1974, suspension orders were issued in 160 
cases involving false weighing of livestock. The average suspension 
in these cases was 245 days, and in 42 of the cases, the registra- 
tions were suspended for one or more years. In re Worsley, 33 
Agric. Dec. 1547, 1575-76 (1974). Lengthy suspension orders can 
impose monetary damage on a firm far in excess of the damage im- 
posed by a large civil penalty. 

Judge Palmer, in his initial decision, refers to In re Peterman, 42 
Agric. Dec. (Dec. 12, 1983), appeal docketed, No. 84-1053 
(10th Cir. Jan. 13, 1984), in which a $20,000 civil penalty was as- 
sessed against the individual responsible for a packer’s “bait and 
switch” sales activities. However, in that case, the Judicial Officer 
took into consideration the fact that the individual respondent had 
already been subjected to a criminal sanction of two year’s impris- 
onment, three year’s probation and a $2,700 fine imposed by the 
United States District Court for the same type of violations com- 
mitted during the same time period involved in the administrative 
proceeding (slip op. at 1b). 
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Furthermore, the order in Peterman has an exceptionally strong 
deterrent effect since the individual respondent is required, in con- 
nection with any meat distribution business in which he has any 
managing, directing, controlling or ownership interest, to promi- 
nently post a copy of the order issued in the disciplinary case and 
affirmatively advise each customer or prospective customer that 
the business is operating subject to the terms of the administrative 
disciplinary order. In addition, each future customer must be al- 
lowed a 48-hour “cooling off’ period during which the customer 
may rescind a purchase contract without obligation. 

In addition, although “bait and switch” sales activities are injuri- 
ous to a customer who buys a side of beef and spends, e.g., $100 or 
$200 more than he or she planned to spend (and who may be 
misled as to meat grades and cutting losses, etc.), and such prac- 
tices may draw customers from legitimate operators, such viola- 
tions do not have the immediate, ruinous effect on particular indi- 
viduals that trust-dissipation violations may have. An individual 
farmer’s livelihood and ability to continue in business may be com- 
pletely destroyed by a single packer’s trust dissipation. 

In the present case, which is the first trust-dissipation case in 
which the Judicial Officer has had to determine the amount of civil 
penalties to be imposed for such violations, the appropriate civil 
penalty, following the guidelines set forth above (which are adopted 
as the standard in this and future cases),’! would be well in excess 
of $200,000. However, inasmuch as the individual respondent is 62 
years old, and “owns no personal assets other than an old car and 
furniture, and has no savings account” (Finding 44), the civil penal- 
ty must be substantially reduced. 

Since it “would appear reasonable to infer that respondent Nagle 
is likely to begin to receive compensation in the annual range of 
$50,000 to $75,000 at an early date” (Finding 44), complainant’s 
proposed sanction as to the individual respondent is appropriate, 
viz., a civil penalty of $77,000, $27,000 of which is to be suspended 
for 7 years on condition that respondent does not violate the cease 
and desist and record keeping provisions of the order.!? Five thou- 


1 All of the statutory criteria for determining civil penalties, viz., “the gravity of 
the offense, the size of the business involved, and the effect of the penalty on the 
person’s ability to continue in business” (7 U.S.C. § 193(b)), must, of course, be con- 
sidered. Here, however, since respondents’ business has been discontinued, the “abil- 
ity to continue in business” criterion is irrelevant. But even if that factor were rele- 
vant, the penalty imposed here will not prevent respondent from working for a 
packing firm, as expected (see Finding 44). 

12 Suspension of a larger portion of the civil penalty might encourage other po- 
tential violators to violate the trust provisions, at least on one occasion each, expect- 

Continued 
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sand dollars of the civil penalty should be payable upon the effec- 

tive date of the order and $7,500 should be payable upon each of 

the next six anniversaries of the effective date of the order. 
Accordingly, the following order is issued in this proceeding. 


ORDER 


Milton Nagle, individually, and Mid-West Veal Distributors, its 
officers, directors, agents, successors and assigns, directly or 
through any corporate or other device, in connection with any busi- 
ness or operation as a packer, shall cease and desist from: 

1. Purchasing livestock in commerce while their current liabil- 
ities exceed their current assets except when payment is made at 
the time of purchase by cash, cashier’s check or wire transfer of 
funds; 

2. Failing to pay, when due, the full purchase price of livestock; 

3. Failing to pay the full purchase price of livestock; 

4. Issuing checks in purported payment for livestock without 
having and maintaining sufficient funds on deposit and available 
in the account upon which such checks are drawn to pay such 
checks; 

5. Purchasing livestock for slaughter without filing and main- 
taining a reasonable bond or trust fund agreement, as required by 
the Act and the regulations; 

6. Falsely representing meat purchases made on credit terms as 
product held on consignment; 

7. Making preferential payments, or attempting to give an undue 
or unreasonable advantage, in connection with the payment for 
meat purchases and livestock purchases; and 

8. Dissipating or otherwise expending meat and meat food prod- 
uct inventory, accounts receivable or proceeds required to be held 
in trust pursuant to section 206 of the Act or using such assets for 
any purpose other than pro rata payment of unpaid cash sellers of 
livestock after receiving timely notification of a failure to pay for 
livestock. 

Milton Nagle, individually, and Mid-West Veal Distributors shall 
prepare and maintain accounts, records and memoranda which 
fully and correctly disclose all transactions involved in their packer 
business, including but not limited to, inventory records and other 
documents showing the extent to which commingled inventory is 
subject to a statutory trust for the benefit of unpaid cash sellers of 
livestock and the terms and conditions upon which any shipments 


ing a meaningful penalty to be imposed only if they committed a second violation 
(see Tr. 322, 350). 
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of meat are received. (The provisions of the order set forth above 
are identical to those appearing in Complainant’s Pre-trial Memo- 
randum. Respondents indicated during the oral hearing that they 
did not object to the imposition of these provisions.) 

In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), re- 
spondent Milton Nagle is assessed civil penalties in the total 
amount of seventy-seven thousand dollars ($77,000). The payment 
of twenty-seven thousand dollars ($27,000) shall be suspended pro- 
vided that for a period of seven (7) years from the effective date of 
this order, respondent shall not violate the cease and desist and 
record keeping provisions of this order. The balance of the civil 
penalties shall be payable as follows: Five thousand dollars ($5,000) 
upon the effective date of this order and seven thousand five hun- 
dred dollars ($7,500) upon each of the next six (6) anniversaries of 
the effective date of this order. In the event said payments are not 
made by respondent, the entire balance outstanding shall be due 
and payable immediately. 

The provisions of this order shall become effective on the 30th 
day after service of this order upon respondents. 


APPENDIX A 
Excerpt from 1 Agricultural Law (§ 3.77) (J. Davidson ed. 1981).* 
APPENDIX B 


Excerpt from 1 Agricultural Law (§ 3.77) (J. Davidson ed. August 
1983 Cumulative Supplement.)* 


APPENDIX C 
Excerpt from Jn re Worsley, 33 Agric. Dec. 1547, 1556-71 (1974).* 
U.S.D.A. SANCTION POLICY 


In re: InTERSTATE Meat PackiInG Company, Corporation and 
Teunis Terlouw, an Individual, P&S Docket No. 6104. Decided 
June 12, 1984. 


Dealer—failure to pay full purchase price—misuse of funds—issuing insufficient 
funds checks—failure to maintain accurate records—insolvency—Civil Penalty. 


In this disciplinary proceeding respondent, Interstate was charged with violation of 
the Act, in that it; purchased livestock and failed to pay, when due, the full 
purchase price, issued in sufficient funds checks; failed to hold in trust ac- 


*Excerpt omitted. 
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counts receivable and proceeds subject to statutory trust interests by failing to 
deposit sale proceeds into the corporate respondent’s account. Respondent Ter- 
louw was discovered to have violated statutory trust provisions of the Act by 
retaining proceeds. Respondents were charged with failing to pay for livestock 
in violation of the Act, failing to hold in trust assets required to be held for the 
benefit of unpaid cash sellers. The Secretary pierced the corporate veil and as- 
sessed a civil penalty against Teunis Terlouw. 


Peter V. Train, for complainant. 
Respondents, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. § 181 e¢ seg.), hereinafter re- 
ferred to as the Act, instituted by a Complaint and Notice of Hear- 
ing filed on March 17, 1983. 

The complaint alleges that the corporate respondent, Interstate 
Meat Packing Company, was at all times material to this proceed- 
ing a packer engaged in the business of buying livestock in com- 
merce for the purpose of slaughter and manufacturing or preparing 
meats or meat food products for sale or shipment in commerce, and 
that it willfully violated the Act in that it: (1) purchased livestock 
and failed to pay, when due, the full purchase price of such live- 
stock; (2) has failed to pay to date for such livestock purchases; (3) 
issued checks in purported payment for livestock which were re- 
turned unpaid because it did not have sufficient funds available in 
the account upon which such checks were drawn to pay such 
checks when presented; and (4) failed to hold in trust accounts re- 
ceivable and proceeds that were subject to the statutory trust inter- 
ests of cash sellers of livestock by failing to deposit proceeds collect- 
ed from the sale of meat into the corporate respondent’s account. 
The complaint also alleges that these violations occurred while 
Teunis Terlouw, the individual respondent, directed, managed and 
controlled the operations of the corporate respondent, and that, de- 
spite actual notice to him of the Act’s fiduciary requirements, used 
trust assets for his own personal use and gain. 

On May 13, 1983, respondent Teunis Terlouw, through counsel, 
filed an answer in which he denied that he had a beneficial inter- 
est in the corporation or that he was responsible for the direction, 
management and control of the corporate respondent, Interstate 
Meat Packing Company. Mr. Terlouw’s answer did admit that he 
issued checks which were returned unpaid by the bank for insuffi- 
cient funds and that the company purchased livestock for which it 
had still not paid. He denied responsibility for these NSF checks or 
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failure to pay for livestock. His answer further denied that he 
failed to hold in trust assets required to be held in trust by section 
206(b) of the Act. 

Respondent Interstate Meat Packing Company never filed an 
answer. 

I held an oral hearing on February 28, 1984, at which respondent 
Teunis Terlouw, no longer represented by counsel, appeared pro se. 
Complainant was represented by Peter V. Train, Office of the Gen- 
eral Counsel, United States Department of Agriculture. 

At the conclusion of the oral hearing, I set a schedule for filing 
proposed findings, conclusions and briefs designed to give Mr. Ter- 
louw 60 days to obtain counsel, based upon his expectations of in- 
creased income which would by then be sufficient to pay likely 
fees. Respondent, however, subsequently requested an indefinite ex- 
tension of time until he might afford counsel at some unspecified 
time in the future. Complainant opposed the request as an “elev- 
enth hour” delay. Respondent’s request was denied. 

The following findings and conclusions are based upon all the 
evidence of record and the arguments of the parties. A cease and 
desist order is being entered against both the corporate respondent 
and Mr. Terlouw, and a civil penalty of $5,000.00 is being assessed 
against Mr. Terlouw, individually, payable in $100.00 monthly in- 
stallments. 


FINDINGS OF FACT 


1. Interstate Meat Packing Co., hereinafter referred to as Inter- 
state, is a corporation whose address at the times material herein 
was 118 North Laurel, Luling, Texas 78648. 

2. Interstate engaged in the business of buying hogs in commerce 
for purposes of slaughter during the period February 9, 1982, 
through approximately June 4, 1982. 

3. Interstate’s purchases, had they operated for an entire year, 
would have exceeded $500,000.00. 

4. Mr. Herman Schroeder and respondent Teunis Terlouw 
formed Interstate Meat with Schroeder as President and Terlouw 
as Vice-President. 

5. Although never reduced to writing, there was an agreement 
that Mr. Schroeder would contribute capital and receive 60 percent 
of any profits. Respondent Terlouw would manage the day-to-day 
business operations. He was to receive 40 percent of any profits as 
his sole compensation. Any losses would be the responsibility of 
Mr. Schroeder. 

6. In connection with Interstate’s operations, Mr. Schroeder lost 
over $155,000.00. 
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7. Respondent Terlouw hired the employees and was the individ- 
ual with whom the corporate respondent’s customers dealt. 

8. Interstate had a bank account for the entire period of its oper- 
ations except the period April 28, 1982 through May 5, 1982. 

9. During the period April 16-28, 1982, Interstate maintained its 
account at the Nixon State Bank. Respondent Terlouw was the sole 
authorized signatory. 

10. Respondent Terlouw issued checks in purported payment for 
livestock which were returned by the bank upon which they were 
drawn because there were insufficient funds in the account as fol- 
lows: 


Date of check 


May 26, 1982. 
June 2, 1982 

June 10, 1982 500.00 
3,505.25 
4,985.15 


11. As of the time of the oral hearing, there remained unpaid 
$33,677.41 for livestock purchased by respondent Terlouw for Inter- 


state. 


12. Respondent Terlouw often paid for livestock purchased by 
Interstate with checks received as proceeds from the sale of meat 
by Interstate. 

13. These meat proceeds checks were often for greater amounts 
than the purchases for which they were used as payment. Respond- 
ent Terlouw received the excess in the form of cash. 

14. Respondent Terlouw also issued and endorsed Interstate 
checks made payable to cash, and then retained the proceeds. 

15. Respondent Terlouw issued an Interstate check to Jutta 
Montes, a personal friend, in the amount of $700.00 and also en- 
dorsed a meat proceeds check from Hubbell and Sons in the 
amount of $1,462.50 to Ms. Montes. 

16. The money received as cash from meat proceeds checks or 
Interstate checks made payable to cash plus the checks from which 
Ms. Montes apparently received funds totalled $61,264.34. 

17. On May 19, 1982, Interstate failed to pay for livestock pur- 
chased at Seguin Cattle Co., on a cash basis. 

18. During the period May 19, 1982 to June 28, 1982, $12,405.67 of 
Interstate’s funds were used by Terlouw to purchase feeder hogs 
for his own account. 

19. These feeder hogs were transported by Rodney Petrek to the 
Henry Weiting Farm at Moulton, Texas. 





INTERSTATE MEAT PACKING CO. 
- Volume 43 Number 4 


20. On July 15, 1982, respondent Terlouw was personally served 
with written notice of the statutory trust provisions of section 
206(b) of the Packers and Stockyards Act and specifically notified 
that the feeder hogs held at Moulton, Texas, were trust assets and 
any proceeds from the sale of these hogs must be deposited into a 
trust account for the benefit of unpaid cash sellers. 

21. Sometime after this notice, respondent Terlouw sold these 
hogs and retained the proceeds. 


CONCLUSIONS 


By reason of the above facts, respondents have wilfully violated 
sections 202(a) and 409(a) of the Act (7 U.S.C. §§ 192(a), 228b) by is- 
suing checks in purported payment for the purchase of livestock 
drawn upon a bank account which had insufficient funds to cover 
the checks, and by failing to pay promptly and in full for livestock. 
Respondents have also wilfully violated section 206 of the Act (7 
U.S.C. § 196) by failing to hold in trust assets required to be held by 
the Act. The Act’s statutory trust provisions were triggered on May 
19, 1982, when Interstate failed to pay for livestock purchased at 
Seguin Cattle Co., a cash seller. 


1. Failing To Pay for Livestock in Violation of the Act 


The record clearly demonstrates that Interstate purchased live- 
stock and failed to pay the full purchase price when it became due. 
Various Interstate checks issued in purported payment for live- 
stock were returned unpaid by the bank upon which they were 
drawn because respondents’ account had insufficient funds on de- 
posit. 

These checks were issued by respondent Terlouw. Payments for 
other livestock purchases were never made and some $33,697.41 re- 
mains unpaid. 

It has been consistently held that the failure to pay for livestock 
when due is a violation of the Act. Lewis v. Butz, 512 F.2d 681, 682- 
83 (8th Cir. 1975); Thomaston Beef & Veal, Inc., 39 Agric. Dec. 171, 
172-73, 176 (1980); Mid-States Livestock, Inc., 37 Agric. Dec. 547, 
561-62 (1977), affd. sub nom, Van Wyk v. Bergland, 570 F.2d 701, 
704-05 (8th Cir. 1978); DeJong Packing Co., 36 Agric. Dec. 1181, 
1205-06, 1209 (1977), affd, 618 F.2d 1329 (9th Cir. 1980), cert. denied, 
449 U.S. 1061 (1980); R & D Investments, Inc., 35 Agric. Dec. 668, 
670, 673-75 (1976); Sebastopol Meat Co., 28 Agric. Dec. 435, 441 
(1969), affd, 440 F.2d 983 (9th Cir. 1971); and Trenton Livestock, 
Inc., 41 Agric. Dec. 1965, 1980-81 (1982). 

In 1976, Congress emphasized the vital importance of prompt 
payment to the continued health and financial well-being of the 
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livestock and meat packing industries and to the economy as a 
whole by amending the Packers and Stockyards Act to provide spe- 
cifically that full payment for livestock shall be delivered before 
the close of the next business day following purchase (7 U.S.C. 
§ 228b). 

Issuance of checks in purported payment for livestock when 
there are insufficient funds on deposit in the account is, similarly, 
an unfair and deceptive practice that violates the Act. C. J. Ed- 
zards, 37 Agric. Dec. 1880, 1887 (1978): Milton Bryan, 36 Agric. Dec. 
37, 42 (1977). 


2. Respondents Failed To Hold in Trust Assets Required To Be Held for the Benefit 
of Unpaid Cash Sellers 


The Act requires packers to hold assets in trust for the benefit of 
all unpaid cash sellers of livestock (7 U.S.C. § 196): 

(b) All livestock purchased by a packer in cash sales, and all 
inventories of, or receivables or proceeds from meat, meat food 
products, or livestock products derived therefrom, shall be held by 
such packer in trust for the benefit of all unpaid cash sellers of 
such livestock until full payment has been received by such unpaid 


sellers: Provided, that any packer whose average annual purchases 
do not exceed $500,000 will be exempt from the provisions of this 
section. ... 

(c) For the purpose of this section, a cash sale means a sale in 
which the seller does not expressly extend credit to the buyer. 

Inasmuch as Interstate’s purchases would have exceeded 
$500,000 had it operated for an entire year, it was subject to this 
requirement. Norwich Veal and Beef, Inc., P. & S. Docket No. 5444 
(Order of May 9, 1978, Remanding case for Further Proceedings), 
incorporated in final decision reported at 37 Agric. Dec. 1202 (1978). 
The trust became triggered automatically upon Interstate’s non- 
payment, on May 19, 1982, for livestock it purchased in cash sales 
irom Seguin Cattle Company. 

Moreover, respondent Terlouw used at least $12,405.67 of pro- 
ceeds Interstate realized on livestock purchases to purchase feeder 
hogs in his own name. Some of these hogs were purchased on May 
19, 1982, the very day Interstate failed to pay for livestock pur- 
chased. 

Respondent Terlouw admitted purchasing these hogs using Inter- 
state funds. He admitted retaining the proceeds. Terlouw claimed, 
however, that money diverted was salary due him from Interstate. 
This contention has been rejected on two grounds. 

Firstly, Terlouw’s testimony that Mrs. Schroeder, the wife of his 
partner Herman Schroeder, told him to draw a salary is not credi- 
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ble. Mr. Schroeder was to contribute financial capital and receive 
60% of the profits. Terlouw agreed to operate the business and re- 
ceive 40% of the profits. Mr. Schroeder, a more credible witness 
than Terlouw, testified that this was to be Terlouw’s sole compen- 
sation; there was not to be an additional salary. Mr. Terlouw’s tes- 
timony respecting a later conversation with Mrs. Schroeder in 
modification of this agreement is also inconsistent with his expla- 
nation to Mr. Schroeder that the hogs had been purchased with 
money given Terlouw by his mother and girl friend. 

Secondly, even if Terlouw had been authorized to draw a salary, 
his use of trust funds to purchase these feeder hogs was, nonethe- 
less, a violation of the Act. Interstate still owed money on livestock 
purchased in cash sales at the time Terlouw purchased the feeder 
hogs. The Act requires all inventories of or receivables or proceeds 
from meat, meat food products or livestock products derived from 
the purchase of livestock in cash sales and its subsequent resale in 
whatever form to be held in trust for the benefit of any unpaid 
cash seller. Cash sellers are not required to trace their livestock. 
What Congress envisioned in passing the statutory trust amend- 
ment in 1976 was a "floating pool” of assets available to pay all 
unpaid cash sellers. In re Frosty Morn Meats, Inc., 7 B.R. 988, 1007- 
13 (M.D. Tenn. 1980), appeal dismissed, No. 81-5158 (6th Cir. April 
23, 1981). To use assets properly belonging to the unpaid sellers for 
any purpose including a salary for respondent Terlouw was to use 
others’ money in contravention of the Act. 

Despite the fact that the sellers’ notices to preserve their trust 
rights were not timely, respondent Terlouw nonetheless has violat- 
ed the Act. The trust was triggered upon a failure to pay. Respond- 
ent Terlouw was using trust assets to buy feeder hogs for his own 
account on the very day that the trust was automatically triggered. 
He was obligated to hold the assets in trust at least until the sell- 
ers had a full opportunity to preserve their trust rights. This he did 
not do. 

Accordingly, respondents Interstate and Terlouw failed to hold in 
trust assets required to be held in trust for the benefit of the 
unpaid cash sellers. This is a clear violation of the Act (7 U.S.C. 
§ 196(b)). 


3. The Secretary May Pierce the Corporate Veil and Assess a Civil Penalty Against 
Teunis Terlouw 


Herman Schroeder testified as to the manner in which the corpo- 
ration was organized Mr. Schroeder was to provide the financial 
capital while respondent Terlouw was to operate the business. 
There was a period when Terlouw was the sole individual author- 
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ized to write checks on behalf of the corporation. Mr. Schroeder 
testified that he had nothing to do with the day-to-day business. 
This was corroborated by witnesses who dealt with Interstate, all of 
whom testified that they exclusively dealt with respondent Ter- 
louw. If they knew Mr. Schroeder at all, it was merely from a brief 
introduction. Respondent has admitted that he managed the pack- 
ing plant. 

The extent to which respondent Terlouw personally directed, 
managed and controlled Interstate can be seen from an examina- 
tion of Complainant’s Exhibit 6. This exhibit identifies numerous 
occasions when respondent Terlouw did not deposit checks received 
as proceeds from the sale of meat into an Interstate bank account 
for payment of Interstate’s bills, but rather endorsed these checks 
over to Rodney Petrek, Harry Jarzombek, and area markets where 
Interstate had purchased livestock as payment. He also convinced 
Frank Cone to issue a check to him personally for Cone’s purchases 
of meat from Interstate. Only an individual who totally exercised 
direction, management and control of the corporation could operate 
in this manner. 

Determinations of the Secretary that the corporate veil should be 
pierced and the responsible individual held accountable for the cor- 
poration’s violations have been upheld when it has been shown by 
substantial evidence that the corporate entity has been disregarded 
or misused or that it is necessary to effectuate the policy embodied 
in the Act. Bruhn’s Freezer Meats v. United States Department of 
Agriculture, 438 F.2d 1332, 1342-43 (8th Cir. 1971); Sebastopol Meat 
Co. v. Secretary of Agriculture, 440 F.2d 983, 983-86 (9th Cir. 1971); 
Mid-States Livestock, Inc., 37 Agric. Dec. 547, 566-68 (1977), aff'd 
sub nom., Van Wyk v. Bergland, 570 F.2d 701 (8th Cir. 1978). 

In Fillippo v. Bonaccurso and Sons, Inc., 466 F. Supp. 1008, 1015- 
20, (E.D. Pa. 1978), the court held an individual defendant, Sam 
Bonaccurso, to be a packer under the Act because he was a director 
and officer of the corporation and responsible for buying livestock 
on behalf of the corporation. As authority for its holding, the court 
quoted, at 1018, Bruhn’s Freezer Meats v. United States Department 
of Agriculture, 438 F.2d at 1343: 

“{c]learly, an [administrative] order limited in its application 
only to the corporate petitioners would probably prove futile as the 
corporations could be dissolved and the individual defendants could 
then, under the cloak of new corporations, engage in the proscribed 
activities and thereby frustrate the purposes of the Act. The law is 
well settled that the ‘corporate entity may be disregarded when the 
failure to do so would enable the corporate device to be used to cir- 
cumvent a statute.’ ” 





INTERSTATE MEAT PACKING CO. 
Volume 43 Number 4 


The facts in this proceeding similarly provide support for the is- 
suance of an order against respondent Terlouw. Terlouw was Vice- 
President of Interstate and was to receive 40% of the profits as his 
sole compensation. He clearly was a corporate officer possessing a 
beneficial ownership interest. The facts demonstrate that respond- 
ent Terlouw established the policies of the corporate respondent. 
Terlouw managed, directed and controlled the day-to-day activities 
of Interstate. It was Terlouw who decided to endorse meat proceeds 
checks as payment to the sellers from whom Interstate purchased 
livestock and take any remaining funds in cash. Mr. Schroeder tes- 
tified as to the difficulty encountered in tracing the diverted funds. 
Terlouw wrote the checks that were returned and marked “NSF.” 
He used Interstate funds to purchase feeder hogs which he later 
sold and retained the proceeds. Accordingly, respondent Terlouw 
meets the criterion of both the Bonaccurso and Bruhn’s decisions 
and shall be held responsible for his wilful violations of the Act. 
Bruhn’s Freezer Meats v. United States Department of Agriculture, 
438 F.2d 1332 (8th Cir. 1971); Sebastopol Meat Co. v. Secretary of 
Agriculture, 440 F.2d 983 (9th Cir. 1971). See also, In re MCM Live- 
stock, 39 Agric. Dec. 898, 900, 901 (1980): In re Pastures, Inc., 39 
Agric. Dec. 395, 398 (1980). 

Mr. Tommy Morris, Regional Supervisor, Fort Worth, Texas, Re- 
gional Office, Packers and Stockyards Administration, testified as 
to the appropriate sanction, in the complainant’s opinion, needed 
to deter respondent Terlouw and others from similar, future viola- 
tions of the Act. Mr. Morris testified that if no civil penalty is as- 
sessed, others in the industry who are well aware of the sanctions 
imposed in administrative proceedings will receive a clear message 
that no effective sanction will be imposed by the Department in 
circumstances such as these when they violate the Act’s trust pro- 
visions and divert business assets to their personal accounts when 
the business starts to fail. Respondent Interstate is now a defunct 
corporation with virtually no assets. A civil penalty assessed 
against the corporate shell would serve no purpose as a deterrent. 

In In re Pastures, Inc., 39 Agric. Dec. 395, 398, the Judicial Offi- 
cer upheld a default order which assessed a civil penalty against 
the individual respondents Tommy and Judy Breedlove and not 
against an insolvent corporation. 

Complainant has recommended that respondent Terlouw be or- 
dered to pay a civil penalty of $10,000 in installments of $100.00 
per month. Although a substantial civil penalty should be imposed 
whenever there are violations of the kind involved here, a civil 
penalty of $5,000 appears sufficient for that purpose. 
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ORDER 


Respondent Teunis Terlouw, individually or as an officer, direc- 
tor, agent or employee of Interstate Meat Packing Co., and Inter- 
state Meat Packing Company, its officers, directors, agents, succes- 
sors and assigns, directly or through any corporate or other device, 
in connection with any business or operation as a packer subject to 
the Act shall cease and desist from: 

1. Failing to pay, when due, the full purchase price of livestock; 

2. Failing to pay for livestock; 

3. Issuing checks in payment for livestock without having and 
maintaining sufficient funds to pay such checks on deposit and 
available in the bank account from which such checks are to be 
paid; 

4, Engaging in any act or practice for the purpose of converting 
to their own use or gain assets required to be held in trust for the 
benefit of unpaid cash sellers of livestock; and 

5. Failing to hold in trust funds which are required to be held in 
trust for the benefit of unpaid cash sellers of livestock, pursuant to 
section 206(b) of the Packers and Stockyards Act (7 U.S.C. § 196(b)), 
until full payment of the amounts due under the trust has been re- 
ceived by such cash sellers. 

In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), re- 
spondent Teunis Terlouw is assessed a civil penalty in the amount 
of five thousand dollars ($5,000.00). The civil penalty shall be pay- 
able in monthly installments of $100.00 due on the 15th day of 
each month beginning with the month after the Decision and 
Order becomes final. In the event that respondent Terlouw fails to 
make any payment, the entire balance outstanding shall immedi- 
ately become due and payable. 

This Decision and Order will become final and effective without 
further proceedings thirty-five (35) days after service on respond- 
ents unless appealed to the Judicial Officer by a party to the pro- 
ceeding within thirty (30) days after service as provided in section 
1.145 of the Rules of Practice (7 CFR § 1.145). 

[This decision and order became final and effective July 25, 1984] 


In re: DoNALD L. Troutman, P&S Docket No. 6010. Decided July 3, 
1984. 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 
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Decision by Dorothea A. Baker, Administrative Law Judge. 
SUPPLEMENTAL ORDER 


On June 9, 1982, an order was issued in the above-captioned 
matter, which, inter alia, suspended respondent as a registrant 
under the Act “for a period of 120 days and thereafter until he 
demonstrates that he is no longer insolvent.” 

Respondent has served the 120 day suspension and has now dem- 
onstrated that he is no longer insolvent. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the 
order issued June 9, 1982, is terminated. The order shall remain in 
full force and effect in all other respects. 

Copies shall be served upon the parties. 


In re: WitL1AM Byczynsk1, P&S Docket No. 6227. Decided May 24, 
1984. 


Dealer—failure to maintain bond—Civil Penalty—Default. 


Jory Hochberg, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION OF FACTS BY REASON OF 
DEFAULT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.), herein referred to as the Act, instituted by a complaint filed 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the re- 
spondent wilfully violated the Act and regulations promulgated 
thereunder (9 CFR § 201.1 et seq.). 

Copies of the complaint and Rules of Practice (7 CFR §1.130 et 
seg.) governing proceedings under the Act were served upon re- 
spondent by the Hearing Clerk by certified mail. Respondent was 
informed in a letter of service that an answer should be filed pur- 
suant to the Rules of Practice and that failure to answer would 
constitute an admission of all the material allegations contained in 
the complaint. 

Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as findings of fact. 
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This decision and order, therefore, is issued pursuant to section 
1.139 of the Rules of Practice (7 CFR § 1.139). 


FINDINGS OF FACT 


1. William Byczynski, hereinafter referred to as the respondent, 
is an individual whose mailing address is 12 N. Davis, Amboy, IIli- 
nois 61310. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 

3. Respondent was notified that the surety bond maintained to 
secure the performance of his livestock obligations under the Act 
was inadequate and that if he continued his livestock operations 
without adequate bond coverage or its equivalent, he would be in 
violation of section 312(a) of the Act and sections 201.29 and 201.30 
of the regulations promulgated thereunder. Notwithstanding such 
notice, respondent continued to engage in the business of a dealer 
buying and selling livestock in commerce for his own account with- 


out having and maintaining a reasonable bond or its equivalent, as 
required by the Act and the regulations. 

4. Respondent presently has a reasonable bond or its equivalent 
as required by the Act and the regulations. 


CONCLUSIONS 


By reason of the facts found in Findings of Facts 1 through 3 
above, respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. § 213(a)), and sections 201.29 and 201.30 of the regulations (9 
CFR § 201.29, 201.30). 


ORDER 


Respondent William Byczynski, individually or through any cor- 
porate or other device, in connection with his activities subject to 
the Packers and Stockyards Act, shall cease and desist from engag- 
ing in business in any capacity for which bonding is required under 
the Packers and Stockyards Act, as amended and supplemented, 
and the regulations, without filing and maintaining a reasonable 
bond or its equivalent, as required by the Act and the regulations. 

In accordance with section 312(b) of the Act (7 U.S.C. 213(b)), re- 
spondent is assessed a civil penalty in the amount of Five Hundred 
Dollars ($500.00). 
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This decision and order shall become final without further pro- 
ceedings 35 days after service unless appealed to the Judicial Offi- 
cer within 30 days after service (7 CFR 1.139 and 1.145). 

Copies hereof shall be served on the parties. 

[This decision and order became final and effective July 14, 1984] 


In re: Gzorce L. Wurrren, P&S Docket No. 6245. Decided July 26, 
1984. 


Peter V. Train, for complainant 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
ORDER OF DISMISSAL 


Pursuant to the motion of complainant and it appearing that 
service of the complaint upon respondent is impracticable, 
IT IS HEREBY ORDERED that the complaint is dismissed. 


In re: Strver Lake Livestock Center, INc., KarL KEIRN AND 
Yvonne Ketrn, P&S Docket No. 6283. Decided August 1, 1984. 


Market agency—dealer—insolvency—custodial account—misuse of funds—issuing 
insufficient funds checks—consignment—failure to pay—Suspension—Consent. 


Jory Hochberg, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. 181 et seg.) by a Complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Department 
of Agriculture, alleging that the financial condition of the corpo- 
rate respondent does not meet the requirements of the Act and 
that the respondents willfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seg.). This decision is entered 
pursuant to the consent decision provisions of the Rules of Practice 
applicable to this proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the Complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
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ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Silver Lake Livestock Center, Inc., hereinafter referred to as 
respondent Silver Lake, is a corporation organized and existing 
under the laws of the State of Indiana, with its principal place of 
business located at Silver Lake, Indiana. Its mailing address is P.O. 
Box 116, Silver Lake, Indiana 46982. 

2. Respondent Silver Lake is, and at all times material herein 
was: 

(a) Engaged in the business of conducting and operating the 
Silver Lake Livestock Center, Inc. stockyard, a posted stockyard 
under the Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard, and buying and selling livestock in 
commerce for its own account; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce on a commission basis, and as 
a dealer to buy and sell livestock in commerce for its own account. 

3. Karl Keirn, hereinafter referred to as respondent Karl Keirn 
is an individual whose business mailing address is P.O. Box 116, 
Silver Lake, Indiana 46982. 

4. Respondent Karl Keirn is, and at all times material herein 
was: 

(a) President and General Manager of respondent Silver Lake; 
(b) Owner of 50% of the outstanding stock issued by respond- 
ent Silver Lake; 

(c) Responsible for the direction, management and control of 
respondent Silver Lake; 

(d) Engaged in the business of conducting and operating the 
stockyard; 

(e) Engaged in the business of selling livestock on a commission 
basis at the stockyard, and buying and selling livestock in com- 
merce for his own account; and 

(f) A market agency and a dealer within the meaning of and 
subject to the provisions of the Act. 

5. Yvonne Keirn, hereinafter referred to as respondent Yvonne 
Keirn, is an individual whose business mailing address is P.O. Box 
116, Silver Lake, Indiana 46982. 

6. Respondent Yvonne Keirn is, and at all times material herein 
was: 
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(a) Secretary and Treasurer of respondent Silver Lake; 

(b) Owner of 50% of the outstanding stock issued by respond- 
ent Silver Lake; 

(c) Responsible for the direction, management and control of 
respondent Silver Lake; 

(d) Engaged in the business of conducting and operating the 
stockyard; 

(e) Engaged in the business of selling livestock on a commission 
basis at the stockyard, and buying and selling livestock in com- 
merce for her own account; and 

(f) A market agency and a dealer within the meaning of and 
subject to the provisions of the Act. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Silver Lake, its officers, directors, agents and em- 
ployees, directly or through any corporate or other device, and re- 
spondents Karl and Yvonne Keirn, their agents and employees, di- 
rectly or through any corporate or other device, shall cease and 
desist from: 

1. Engaging in business as a market agency or dealer subject to 
the Act while their current liabilities exceed their current assets; 

2. Failing to maintain their Custodial Account for Shippers’ Pro- 
ceeds in strict conformity with the provisions of section 201.42 of 
the regulations (9 CFR § 201.42); 

3. Using funds received as proceeds from the sale of livestock 
sold on a commission basis for purposes of their own or for any 
purpose other than the payment of lawful marketing charges and 
the remittance of net proceeds to the owners, shippers or consign- 
ors of livestock; 

4. Issuing checks to any person in payment of the net proceeds 
resulting from the sale of consigned livestock without having and 
maintaining sufficient funds on deposit and available in the bank 
account upon which such checks are drawn to pay such checks 
when presented: 

5. Failing to transmit or deliver to the owners, shippers or con- 
signors of livestock, when due, the net proceeds resulting from the 
sale of their livestock; 

6. Issuing checks in payment for livestock purchased by respond- 
ents without having and maintaining sufficient funds on deposit 
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and available in the account upon which such checks are drawn to 
pay such checks when presented; 

7. Failing to pay, when due, for livestock purchased; 

8. Permitting their owners, officers, agents or employees to buy 
livestock from consignments for resale for their own speculative ac- 
counts; and 

9. Guaranteeing to the owner or consignor of livestock the mini- 
mum price or prices which the consignor will receive for such live- 
stock if consigned to respondents for sale on a commission basis. 

Respondent Silver Lake Livestock Center, Inc., is suspended as a 
registrant under the Act for a period of sixty (60) days and thereaf- 
ter until it demonstrates that its current assets exceed its current 
liabilities and that the shortage in its custodial account has been 
corrected. When respondent Silver Lake demonstrates that its cur- 
rent assets exceed its current liabilities and that the shortage in its 
custodial account has been corrected, a supplemental order will be 
issued in this proceeding in accordance with the terms of this deci- 
sion, terminating the suspension after the expiration of the sixty 
(60) day period. 

Respondents Karl and Yvonne Keirn shall not engage in busi- 
ness as dealer, buying or selling livestock either for their own ac- 
count or as the employee or agent of the vendor or purchaser, or as 
a market agency, buying or selling livestock on a commission basis, 
for a period of sixty (60) days. 

The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondents. 

Copies of this decision shall be served upon the parties. 


In re: WarNER Livestock, INc., P&S Docket No. 6386. Decided 
August 1, 1984. 


Dealer—violation of bonding requirements—Civil Penalty—Suspension—Consent. 


Roberta Swartzendruber, for complainant. 
Jerome M. Bearnes, Ottermwa, Iowa, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
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seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Warner Livestock, Inc., hereinafter referred to as the respond- 
ent, is a corporation organized and existing under the laws of the 
State of Iowa, with its principal place of business located at Albia, 
Iowa. Its mailing address is R.R. # 3, Albia, Iowa 52531. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for its own account, and buying livestock in commerce 
on a commission basis; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for its own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Warner Livestock, Inc., its officers, directors, agents 
and employees, directly or through any corporate or other device, 
shall cease and desist from engaging in business in any capacity for 
which bonding is required under the Packers and Stockyards Act, 
as amended and supplemented, and the regulations, without filing 
and maintaining a reasonable bond or its equivalent, as required 
by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until such 
time as it complies fully with the bonding requirements under the 
Act and the regulations. When respondent demonstrates that it is 
in full compliance with such bonding requirements, a supplemental 
order will be issued in this proceeding terminating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. 213(b)), re- 
spondent is assessed a civil penalty in the amount of Three Thou- 
sand Dollars ($3,000.00). 
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The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 
WARNER LIVESTOCK, INC. 


In re: Frep Lueck AND RicHarp Liska, P&S Docket No. 6238. De- 
cided July 17, 1984. 


Market agency—using false names to purchase consigned livestock— Civil Penal- 
ty—Consent. 


Barbara Harris, for complainant. 
Theodore R. Updike, Tempe, Arizona, for respondent. 


Decision by John A Campbell, Administrative Law Judge. 
CONSENT DECISION WITH RESPECT TO RICHARD LISKA 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 


ment of Agriculture, alleging that the respondents wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

Respondent Richard Liska admits the jurisdictional allegations 
in paragraph I of the complaint as they pertain to him and specifi- 
cally admits that the Secretary has jurisdiction in this matter, nei- 
ther admits nor denies the remaining allegations, waives oral hear- 
ing and further procedure, and consents and agrees, for the pur- 
pose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


Richard Liska, hereinafter referred to as respondent Liska, is an 
individual who resides at Route 1, Box 18, Somerton, Arizona 
85350, and who was at all times material herein engaged in the 
business of buying and selling livestock in commerce for his own 
account. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Richard Liska, his agents and employees, directly or through any 
corporate or other device shall cease and desist from: 

1. Purchasing livestock consigned at a stockyard for his own 
speculative account while engaged in the actual conduct of auction 
sales at such stockyard. 

2. Using false names to purchase livestock consigned at a stock- 
yard. 

In accordance with section 312(b) of the Act (7. U.S.C. 213(b)), re- 
spondent Liska is assessed a civil penalty of $2,500.00, payable by 
certified or bank check made to the order of the Treasury of the 
United States. 

Respondent Liska is prohibited for a period of 21 days from en- 
gaging in business or operating subject to the Act as a market 
agency, buying or selling livestock in commerce on a commission 
basis or furnishing stockyard services, or as a dealer, buying or 
selling livestock in commerce for his own account or as the employ- 
ee or agent of the vendor or purchaser. 

The provisions of this order shall become effective on September 
9, 1984. 

Copies of this decision shall be served upon the parties. 


In re: Virait L. (Dink) Corrrett, P&S Docket No. 6249. Decided 
August 9, 1984. 


Dealer—Violation of bonding requirements—Civil Penalty—Consent. 


Thomas C. Heinz, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. Sec. 181 et seg.) by a Complaint filed by the Adminis- 
trator, Packers and Stockyards Administration, United States De- 
partment of Agriculture, alleging that the Respondent willfully vio- 
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lated the Act and the Regulations issued thereunder (9 CFR Sec. 
201.1 et seq.) 

This decision is entered pursuant to the consent decision provi- 
sions of the Rules of Practice applicable to this proceeding (7 CFR 
Sec. 1.138). 

The Respondent admits that the Secretary has jurisdiction in 
this matter, denies the remaining allegations of the Complaint, 
waives oral hearing and further procedure, and consents and 
agrees, for the purposes of the settlement of this proceeding and for 
such purpose only, to the entry of this decision. 

The Complainant agrees to the entry of this decision. 


FINDING OF FACT 


1. Virgil L. (Dink) Cottrell, hereinafter referred to as the Re- 
spondent, is an individual whose mailing address is 4209 Isleta 
Boulevard, S.W., Albuquerque, New Mexico 87105. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 


CONCLUSIONS 


The Respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent, individually or through any corporate or other 
device, in connection with his activities subject to the Packers and 
Stockyards Act, shall cease and desist from engaging in business in 
any capacity for which bonding is required under the Packers and 
Stockyards Act, as amended and supplemented, and the regula- 
tions, without filing and maintaining a reasonable bond or its 
equivalent, as required by the Act and regulations. 

Respondent has demonstrated that he is now in full compliance 
with such bonding requirements. 

In accordance with Section 312(b) of the Act (7 U.S.C. Sec. 213(b)), 
Respondent has agreed to the payment of a civil penalty in the 
amount of Seven Hundred Fifty Dollars ($750.00), the full amount 
of which has been paid. 

Respondent has paid the civil penalty upon the proposal of coun- 
sel for the Complainant in order to avoid further expenses and 
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costs and not because of, nor as, an admission of guilt of any viola- 
tion. 

The provisions of this Decision shall become effective on the 
sixth day after service of this Decision on the Respondent. 

Copies of this Decision shall be served upon the parties. 


In re: Jack Kocu Meats, INc., AND JAck Kocu, P&S Docket No. 
6389. Decided August 10, 1984. 


Packer—issuing insufficient funds checks—failure to pay full purchase price— 
civil penalty—consent. 


Barbara Harris, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint and Notice of Hearing 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondents violated the Act and the regulations issued thereunder 
(9 CFR § 201.1 et seg.). This decision is entered pursuant to the con- 
sent decision provisions of the Rules of Practice applicable to this 
proceeding (7 CFR § 1.138). 

The respondents admit the jurisdictional allegations in para- 
graphs I and II of the Complaint and Notice of Hearing and specifi- 
cally admit that the Secretary has jurisdiction in this matter, nei- 
ther admit nor deny the remaining allegations, waive oral hearing 
and further procedure, and consent and agree, for the purpose of 
settling this proceeding and for such purpose only, to the entry of 
this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Jack Koch Meats, Inc., hereinafter referred to as the corporate 
respondent, is an Ohio corporation whose business mailing address 
is 317 Philadelphia Street, Covington, Kentucky 41040. 

2. Corporate respondent is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce 
for purposes of slaughter, and of manufacturing or preparing meats 
or meat food products for sale or shipment in commerce; and 
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(b) A packer within the meaning of and subject to the provi- 
sions of the Act. 

3. Jack Koch, hereinafter referred to as the individual respond- 
ent, is an individual whose business mailing address is 345 Shosho- 
ne Court, Cincinnati, Ohio 45205. 

4. The individual respondent is, and at all times material herein 
was: 

(a) President of the corporate respondent; 

(b) Owner, in combination with his wife, of 100% of the out- 
standing stock of the corporate respondent; and 

(c) Responsible for the direction, management and control of 
the corporate respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


The corporate respondent, its officers, directors, agents, employ- 
ees, successors and assigns, directly or through any corporate or 
other device, and the individual respondent, directly or through 
any corporate or other device, in connection with their operations 


subject to the Packers and Stockyards Act, shall cease and desist 
from: 


1. Issuing checks in payment for livestock purchases without 
having sufficient funds available in the bank account upon which 
such checks are drawn to pay such checks when presented; 

2. Failing to pay, when due, the full purchase price of livestock; 
and 

3. Purchasing livestock on credit without obtaining from the sell- 
ers of such livestock a written acknowledgment that the sellers’ 
rights to the trust provisions of section 206 of the Act are waived. 

In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), re- 
spondents are jointly and severally assessed a civil penalty of 
Seven Thousand Dollars ($7,000.00). 

Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after serv- 
ice upon the respondents. 

Copies of this decision shall be served upon the parties. 
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In re: Atice E. Parriera, P&S Docket No. 6384. Decided August 29, 
1984. 


Dealer—market agency—violation of bonding requirements—suspension—Civil 
Penalty—Consent. 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Alice E. Parriera, hereinafter referred to as the respondent, is 
an individual whose mailing address is 3562 W. Tulare Street, 
Tulare, California 93274. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for her own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for her own account, and as a 
market agency to buy livestock in commerce on a commission 
basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 
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ORDER 


Respondent Alice E. Parriera, individually or through any corpo- 
rate or other device, in connection with her activities subject to the 
Packers and Stockyards Act, shall cease and desist from engaging 
in business in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and 
the regulations, without filing and maintaining a reasonable bond 
or its equivalent, as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until such 
time as she complies fully with the bonding requirements under 
the Act and the regulations. When respondent demonstrates that 
she is in full compliance with such bonding requirements, a supple- 
mental order will be issued in this proceeding terminating this sus- 
pension. 

In accordance with section 312(b) of the Act (7 U.S.C. 213(b)), re- 
spondent is assessed a civil penalty in the amount of Four Hundred 
Dollars ($400.00). 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


In re: Baum’s Botoana, INc., CLarrn G. BAUM, AND GLENN S. Baum, 
P&S Docket No. 6176. Decided June 28, 1984. 


Insolvency—bankruptcy—violation of bonding requirements—misrepresentation 
of solicitation—default. 


Eric Paul, for complainant. 
Barry A. Solodky, Lancaster, PA., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DEFAULT DECISION AND ORDER 


On June 6, 1984, a consent decision was issued in respect to the 
individual respondents who are the owners of the entire stock of 
the corporate respondent. A copy of the consent decision was 
served upon the corporate respondent as a proposed default deci- 
sion, and the corporate respondent was given twenty (20) days to 
file objections to its entry. 

On June 22, 1984, Barry A. Solodky, Esq., Trustee in Bankruptcy 
for Baum’s Bologna, Inc., filed an objection to the adoption of the 
proposed decision on the basis that “any further action against the 
corporate respondent is moot in light of the fact that it has termi- 
nated its business and is in a Chapter 7 bankruptcy proceeding.” 
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On June 27, 1984, complainant filed a response to the objection 
to proposed decision. As pointed out by the complainant in its re- 
sponse, the pendency of a bankruptcy proceeding provides no basis 
for departure from standard procedure in administrative discipli- 
nary proceedings. In re Samuel M. Rosenthal, an individual, and 
Great State Packing Co., Inc., f/d/b/a and a/k/a General Meat 
Packing Company, Inc., a corporation, P. & S. Docket No. 5171, 36 
Agricultural Decisions 210 (1977), and In re Pastures, Inc., Tommy 
Breedlove, and Judy Breedlove, P. & S. Docket No. 5690, 39 Agricul- 
tural Decisions 395 (1981). Furthermore, cease and desist orders are 
regularly issued even when the respondent ceases violating the Act 
or discontinues business. Jn re Sterling Colo Beef Co., 39 Agricultur- 
al Decisions 184, 238-39 (1980), appeal dismissed, No. 80-1293 (10th 
Cir. Aug. 11, 1980): In re De Jong Packing Co., 36 Agricultural Deci- 
sions 1181, 1218-21 (1977), aff'd, 618 F.2d 1329 (9th Cir.) (2-1 deci- 
sion), cert. denied, 449 U.S. 1061 (1980): In re Shatkin, 34 Agricul- 
tural Decisions 296, 313 (1975). 

Inasmuch as the objection does not deny the occurrence of the 
violations alleged or the general appropriateness of the sanction 
sought with respect to such violations, there is no valid reason for 
not entering the proposed decision, and it is hereby entered. 


ORDER 


Baum’s Bologna, Inc., its officers, directors, agents and employ- 
ees, successors, and assigns, in connection with their operations as 
a packer, shall cease and desist from: 

1. Purchasing livestock while their current liabilities exceed 
their current assets except when payment is made at the time of 
purchase by cash, certified check or wire transfer of funds; 

2. Failing to pay, when due, the full purchase price of livestock; 

3. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the ac- 
count upon which such checks are drawn to pay such checks when 
presented; 

4. Purchasing livestock for slaughter without filing and main- 
taining a reasonable bond or bond equivalent, as required by the 
Act and the regulations; 

5. Making, or causing to be made, false or misleading representa- 
tions in connection with the solicitation of written agreements for 
the sale of livestock on credit or for any waiver of the trust protec- 
tion provided to cash sellers of livestock by the Act; and 

6. Failing to provide a copy of any written acknowledgment waiv- 
ing the trust protection provided to cash sellers of livestock by the 
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Act to any seller who has signed such acknowledgment before pur- 
chasing livestock from such seller. 

This Order shall become effective on the first day after service of 
this Decision on the corporate respondent. 

[This decision and order became final and effective August 7, 
1984.] 


In re: Htttcrest PACKING COMPANY AND SAM Koun, P&S Docket 
No. 6181. Decided August 17, 1984. 


Packer—insolvency—issuing insufficient funds checks—failing to pay full pur- 
chase price—Consent. 

Peter V. Train, for complainant 

Myron A. Bloom, Philadelphia, Pennsylvania, for respondent 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION AS TO HILLCREST PACKING COMPANY 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. 181 et seg.) by a Complaint and Notice of Hearing 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the fi- 
nancial condition of Hillcrest Packing Company does not meet the 
requirements of the Act and that the respondents willfully violated 
the Act. This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (9 
CFR 1.138). 

Respondent Hillcrest Packing Company admits the jurisdictional 
allegations in paragraph I of the Complaint and Notice of Hearing 
and specifically admits that the Secretary has jurisdiction in this 
matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such pur- 
pose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Hillcrest Packing Company, hereinafter referred to as the cor- 
porate respondent, is a corporation whose business address, at all 
times material herein, was 215 W. Norris Street, Philadelphia, 
Pennsylvania 19121. 

2. The corporate respondent was, at all times material herein: 
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(a) Engaged in the business of buying livestock in commerce 
for purposes of slaughter, and of manufacturing or preparing meat 
and meat food products for sale or shipment in commerce; and 

(b) A packer within the meaning of and subject to the provi- 
sions of the Act. 

3. Sam Kohn, hereinafter referred to as the individual respond- 
ent, is an individual whose business address, at all times material 
herein, was 215 W. Norris Street, Philadelphia, Pennsylvania 
19121. 

4. The individual respondent was, at all times material herein: 

(a) President of the corporate respondent; 

(b) Owner ninety-nine (99) percent of the stock of corporate re- 
spondent; and 

(c) Responsible for the direction, management and control of 
the corporate respondent. 


CONCLUSIONS 


Respondent Hillcrest Packing Company having admitted the ju- 
risdictional facts and the parties having agreed to the entry of this 
decision, such decision will be entered. 


ORDER 


Respondent Hillcrest Packing Company, its agents and employ- 
ees, directly or through any corporate or other device, in connec- 
tion with its operations as a packer subject to the Packers and 
Stockyards Act, shall cease and desist from: 

1. Purchasing livestock in commerce while insolvent, i.e. while 
current liabilities exceed current assets, unless respondent pays the 
full purchase price of the livestock at the time of purchase in cash, 
by certified check or wire transfer as provided in section - of the 
Act (7 U.S.C. 228b); 

2. Issuing checks in payment for livestock or meat without 
having and maintaining sufficient funds on deposit and available 
in the bank account upon which they are drawn to pay the checks 
when presented; 

3. Failing to pay, when due, the full purchase price of livestock; 
and 

4. Failing to pay for meat. 

This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after serv- 
ice upon respondent. 
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In re: Hitutcrest PackING COMPANY AND SAM Koun, P&S Docket 
No. 6181. Decided August 17, 1984. 


Packer insolvency—issuing insufficient funds checks—failing to pay full purchase 
price—Consent. 


Peter V. Train, for complainant. 
Antoinette R. Stone, Philadelphia, Pennsylvania, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION AS TO SAM KOHN 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint and Notice of Hearing 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the fi- 
nancial condition of Hillcrest Packing Company does not meet the 
requirements of the Act and that the respondents wilfully violated 
the Act. This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (9 
CFR § 1.138). 

Respondent Sam Kohn admits the jurisdictional allegations in 
paragraph 11 of the Complaint and Notice of Hearing and specifi- 


cally admits that the Secretary has jurisdiction in this matter, nei- 
ther admits nor denies the remaining allegations, waives oral hear- 
ing and further procedure, and consents and agrees, for the pur- 
pose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Hillcrest Packing Company, hereinafter referred to as the cor- 
porate respondent, is a corporation whose business address, at all 
times material herein, was 215 W. Norris Street, Philadelphia, 
Pennsylvania 19121. 

2. The corporate respondent was, at all times material herein: 

(a) Engaged in the business of buying livestock in commerce 
for purposes of slaughter, and of manufacturing or preparing meat 
and meat food products for sale or shipment in commerce; and 

(b) A packer within the meaning of and subject to the provi- 
sions of the Act. 

3. Sam Kohn, hereinafter referred to as the individual respond- 
ent, is an individual whose business address, at all times material 
herein, was 215 W. Norris Street, Philadelphia, Pennsylvania 
19121. 


4. The individual respondent was, at all times material herein: 
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(a) President of the corporate respondent; 

(b) Owner ninety-nine (99) percent of the stock of the corporate 
respondent; and 

(c) Responsible for the direction, management and control of 
the corporate respondent. 


CONCLUSIONS 


Respondent Sam Kohn having admitted the jurisdictional facts 
and the parties having agreed to the entry of this decision, such 
decision will be entered. 


ORDER 


Respondent Sam Kohn, his agents and employees, directly or 
through any corporate or other device, in connection with his oper- 
ations as a packer subject to the Packers and Stockyards Act, shall 
ccase and desist from: 

1. Purchasing livestock in commerce while insolvent, i.e., while 
current liabilities exceed current assets, unless respondent pays the 
full purchase price of the livestock at the time of purchase in cash, 
by certified check or wire transfer as provided in section 409 of the 
Act (7 U.S.C. § 228b); 

2. Issuing checks in payment for livestock or meat without 
having and maintaining sufficient funds on deposit and available 
in the bank account upon which they are drawn to pay the checks 
when presented; 

3. Failing to pay, when due, the full purchase price of livestock; 
and 

4, Failing to pay for meat. 

In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), re- 
spondent Sam Kohn is assessed a civil penalty in the amount of fif- 
teen thousand dollars ($15,000.00). Five thousand ($5,000.00) shall 
be held in abeyance for a period of five (5) years and shall not 
become due and payable unless respondent Sam Kohn, his agents 
and employees, directly or indirectly, through any corporate or 
other device, after being afforded an opportunity for hearing, is 
found to have violated the provisions of the cease and desist order. 
Should respondent Sam Kohn be found to have violated the provi- 
sions of the cease and desist order, the five thousand dollars 
($5,000.00) shall become immediately due and payable. 

Additionally, the parties expressly agree and acknowledge that 
the complainant would be free to seek additional sanctions for such 
future violations of the Act. 
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This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after serv- 
ice upon respondent. 


In re: DENNIS Maxey, P&S Docket No. 6272. Decided July 13, 1984. 
Dealer—Violation of bonding requirements—surety bond—Civil Penalty. 


Respondent asserted the purchase of a cash buyers license and an absence of knowl- 
edge that a bond was required for cash buyers. The court ruled that noncom- 
pliance with longstanding dealer bond requirements cannot be excused because 
of compliance with a state licensing requirement. 


Eric Paul, for complianant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION AND ORDER UPON ADMISSION OF FACTS 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 


ment of Agriculture, alleging the respondent wilfully violated the 
Act and the regulations issued thereunder (9 CFR § 202.1 et seq.). 
Respondent filed an answer in which he admitted all material alle- 
gations of fact, either expressly or by a failure to respond, and com- 
plainant duly moved for the entry of a Decision and Order upon 
admission of facts pursuant to section 1.139 of the Rules of Practice 
(7 CFR § 1.139). The material facts alleged in the complaint and 
standing admitted by respondent’s answer are adopted and set 
forth herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 
1.139 of the Rules of Practice (7 CFR § 1.139). 


FINDINGS OF FACT 


1. Dennis Maxey, doing business as D&J Livestock, hereinafter 
referred to as the respondent, is an individual whose mailing ad- 
dress is 2280 Ist Avenue, #123, Greeley, Colorado 80631. 

2. Respondent is, and at times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 

3. Respondent, despite receiving notice of the bonding require- 
ments, has operated as a dealer without obtaining and maintaining 
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the required bond coverage until April 13, 1984, when a surety 
bond in the amount of ten thousand dollars ($10,000.00) was filed. 

4. Respondent obtained a cash buyers license from the State of 
Colorado, in June, 1982. 


CONCLUSIONS 


Respondent’s operation as a dealer in commerce without obtain- 
ing and maintaining a reasonable bond or its equivalent constitutes 
a wilful violation of section 312(a) of the Act (7 U.S.C. § 213(a) and 
sections 201.29 and 201.30 of the regulations (9 CFR §§ 201.29, 
201.30). 

Respondent, by his answer, has asserted the purchase of a cash 
buyers license in June, 1982, and an absence of knowledge that a 
bond was required for cash buyers. However, the obtaining of a 
cash buyers license for agricultural products pursuant to the Colo- 
rado Dealers and Warehousemen of Agricultural Products Act (Col- 
orado Revised Statutes 12-16-100.1 et seg.) provides no reasonable 
basis for a dealer that has been previously registered and bonded 
under the Packers and Stockyards Act and placed on actual notice 
of inadequate bond coverage to believe that he does not have to 
comply with federal bonding regulations. The Colorado Act, which 
does include livestock within its scope, requires surety bonds of li- 
censees except that: 

(f) No bond shall be required of a dealer who pays in cash, with 
bank certified check, bank cashier’s check, or postal or western 
union money order, or of an applicant for a license or a licensee 
operating under a bond required by the United States to secure the 
performance of his obligations; except that such bond shall include 
all obligations pertaining to colorado farm products, and documen- 
tary evidence shall be furnished the commissioner that such bond 
required by the United States is in full force and effect. (C.R.S. 
1973, 12-16-105(2\(c), 2(f). 

Payment in cash under the Colorado statute refers to actual cur- 
rency and excludes payment by check. Zeigler v. People, 109 Colo. 
252, 124 P.2d 593 (Supreme Court of Colorado, 1942). Even assum- 
ing that respondent intended to avoid the need for the surety bond 
required of licensees under the Colorado Act by the use of actual 
currency for all purchases of livestock, the very wording of the 
statutory provision quoted above gives notice that the key relation- 
ship between the state and federal bonding requirements is that 
compliance with the later excuses the licensee from an obligation 
to obtain a Colorado surety bond. Moreover, even had the Colorado 
Act specified otherwise or remained silent on this relationship, the 
respondent could not, as a matter of law, have relied upon compli- 
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ance with the Colorado Act as valid defense to compliance with the 
bonding regulations promulgated by the Secretary. These regula- 
tions (9 CFR § 201.27 et seg.) are expressly authorized by a United 
States statute (7 U.S.C. § 204) and, henceforth, have the full force 
and effect of a federal law governing interstate commerce that su- 
persedes as the supreme law of the land conflicting state laws. 
Moreover, when the Act was amended in 1976 to authorize the Sec- 
retary to require bonds from packers in addition to market agen- 
cies and dealers, Congress expressly provided that regulations 
issued pursuant to such expanded authority would preclude en- 
forcement of existing state bonding and prompt pay requirements 
upon packers when the state regulations conflicted with require- 
ments imposed under the Packers and Stockyards Act (7 U.S.C. 
§ 228c). It would be entirely inappropriate to conclude that noncom- 
pliance with long standing dealer bond requirements can somehow 
be excused because of compliance with the aforementioned state li- 
censing requirement. 


ORDER 


Respondent Dennis Maxey, individually or through any corpo- 
rate or other device, in connection with his activities subject to the 
Packers and Stockyards Act, shall cease and desist from engaging 
in business in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and 
the regulations, without filing and maintaining a reasonable bond 
or its equivalent, as required by the Act and the regulations. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty in the amount of Two Hundred 
Fifty Dollars ($250.00). 

Pursuant to the Rules of Practice, this decision becomes final 
and effective without further proceedings 35 days after service as 
provided in section 1.139 of the Rules of Practice (7 CFR § 1.139), 
unless appealed to the Judicial Officer within 30 days as provided 
in section 1.145 of the Rules of Practice (7 CFR § 1.145). 
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In re: WARNER Livestock, INc., P&S Docket No. 6386. Decided 
August 1, 1984. 


Roberta Swartzendruber, for complainant. 
Jerome M. Beaver, Ottumwa, Iowa, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
SUPPLEMENTAL ORDER 


Simultaneously with the filing of a Request for Supplemental 
Order, a signed consent decision was filed in the above-captioned 
matter which, inter alia, suspended respondent as a registrant 
under the Act until such time as it complied fully with the bonding 
requirements under the Act and the regulations. 

Respondent is in full compliance with such bonding require- 
ments. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the 
order filed simultaneously with the Request for Supplemental 
Order is terminated. The order shall remain in full force and effect 
in all other respects. 


In re: INTERSTATE Meat PACKING COMPANY, A CORPORATION, AND 
TEUNIS TERLOUW, AN INDIVIDUAL. P&S Docket No. 6104. Decid- 
ed August 8, 1984. 


The Judicial Officer dismissed an appeal from Judge Palmer’s initial decision assess- 
ing a $5,000 civil penalty for trust dissipation violations and failing to pay for 
livestock because the appeal does not conform to the rules of practice. Howev- 
er, since respondent does not have an attorney, he was given 30 days in which 
to file an appeal conforming to the rules. Respondent’s appeal indicates that 
he plans to call additional witnesses, but further evidence will not be received 
unless respondent sets forth a “good reason” why the evidence was not intro- 
duced at the original hearing. This is similar to the “newly discovered evi- 
dence” rule applicable in Federal courts. If respondent files a new appeal, re- 
spondent may file a cross-appeal asking for an increase in the civil penalty, or 
the Judicial Officer may, on his own motion, raise the issue as to whether the 
civil penalty should be increased under the guidelines in Jn re Mid-West Veal 
Distributors, decided July 13, 1984. 


Peter V. Train, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER DISMISSING APPEAL WITHOUT PREJUDICE 


On June 12, 1984, Administrative Law Judge Victor W. Palmer 
filed an initial decision and order ordering respondents to cease 
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and desist from various violations, including failing to pay when 
due for livestock and failing to hold in trust funds which were re- 
quired to be held in trust for the benefit of unpaid cash sellers of 
livestock, and assessing a $5,000 civil penalty against the individual 
respondent. 

On July 19, 1984, a letter was filed by Jutta Montes, referred to 
in findings 15 and 16, objecting to the findings of fact. Since Jutta 
Montes is not a party to this action, her letter is not properly filed 
in this proceeding. 

The letter by Jutta Montes was accompanied by a letter from the 
individual respondent, Teunis Terlouw. Mr. Terlouw’s letter states, 
“T herewith appeal the decision you have made,” and alleges that 
he can and will introduce witnesses who will testify with respect to 
the operation of the corporate respondent. Assuming that respond- 
ent Terlouw intends his letter to be an appeal to the Judicial Offi- 
cer from the initial decision and order, it should be dismissed for 
failure to conform with the rules of practice. However, since the in- 
dividual respondent does not have an attorney, he should be afford- 
ed the opportunity to file a proper appeal within 30 days after serv- 
ice of this order. 

The rules of practice provide (7 CFR §1.145(a)): 


§1.145 Appeal to Judicial Officer. 

(a) Filing of Petition. Within 30 days after receiving service of 
the Judge’s decision, a party who disagrees with the decision, or 
any part thereof, or any ruling by the Judge or any alleged depri- 
vation of rights, may appeal such decision to the Judicial Officer by 
filing an appeal petition with the Hearing Clerk. As provided in 
§1.141(g)(2), objections regarding evidence or a limitation regarding 
examination or cross-examination or other ruling made before the 
Judge may be relied upon in an appeal. Each issue set forth in the 
petition, and the arguments thereon, shall be separately numbered; 
shall be plainly and concisely stated; and shall contain detailed ci- 
tations of the record, statutes, regulations or authorities being 
relied upon in support thereof. A brief may be filed in support of 
the appeal simultaneously with the petition. 

The matters referred to in the letters filed by Jutta Montes and 
the individual respondent are apparently not in the record and 
cannot be considered on appeal unless the case is reopened for the 
taking of further evidence. The rules of practice provide with re- 
spect to a petition to reopen the hearing (7 CFR §1.146(a)(2)): 

(2) Petition to reopen hearing. A petition to reopen a hearing to 
take further evidence may be filed at any time prior to the issu- 
ance of the decision of the Judicial Officer. Every such petition 
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shall state briefly the nature and purpose of the evidence to be ad- 
duced, shall show that such evidence is not merely cumulative, and 
shall set forth a good reason why such evidence was not adduced at 
the hearing. 

With respect to the similar rules of practice under the Packers 
and Stockyards Act, before they were incorporated into the present 
uniform rules of practice, it is stated (In re DeJong Packing Co., 36 
Agric. Dec. 1319, 1320 (1977) (order denying petition to receive addi- 
tional evidence), aff,d. 618 F.2d 1329 (9th Cir.), cert. denied, 449 
US. 1061 (1980)): 

A timely filed petition to reopen the hearing must “set forth a 
good reason why such evidence was not adduced at the hearing” (9 
CFR 202.21(aX(2)). This administrative requirement is similar to the 
judicial practice regarding newly discovered evidence (see United 
States v. Bransen, 142 F.2d 232, 235 (C.A. 9)). In that case it was 
held (ibid.): 

Subsequent discovery of the importance of evidence which was 
in the possession of applicant for new trial, at the time of the trial, 
does not entitle him to a new trial upon the ground of newly dis- 
covered evidence. 

Respondent should also recognize that if he files an appeal, com- 
plainant may file a cross-appeal requesting that the civil penalty 
be increased, or the Judicial Officer, on his own motion, may raise 
the issue as to whether the civil penalty should be increased. As 
stated in Campbell, “The Packers and Stockyards Act Regulatory 
Program,” in 1 Davidson, Agricultural Law (1981), § 3.24, at pp. 
212-13: 


A party contemplating an appeal to the judicial officer 
should recognize that the filing of an appeal is not without 
some risk. At times the complainant is not satisfied with 
an initial decision but may not regard the matter as suffi- 
ciently important to warrant an appeal unless the re- 
spondent appeals. If one party appeals, the other party 
may raise additional issues in its response to the appeal, 
which, in effect, amounts to a cross-appeal.!47 


In addition, the judicial officer may raise additional issues 
on appeal sua sponte with notice to the parties.1*® In one 
case, in which the judge suspended a registrant for 30 
days, and the respondent appealed seeking to reduce the 
sanction, the judicial officer sua sponte raised the issue of 
whether the suspension should be for a longer period, and 
ultimately suspended the registrant for 60 days.'!+® 
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An appeal filed by a party cannot be withdrawn as a 
matter of right.15° Accordingly, a respondent planning to 
file an appeal in a case in which complainant does not 
appeal should consider whether the sanction in the initial 
decision is consistent with the sanctions imposed by the ju- 
dicial officer in previous cases. The present judicial officer 
has frequently increased sanctions on appeal,!5! but has 
only rarely reduced sanctions on appeal.152 


In a decision filed by the Judicial Officer after the initial 
decision was filed by Judge Palmer in this case, the Judi- 
cial Officer set forth the following policy as to the civil 
penalty that should be imposed for packer-trust violations 
(In re Mid-West Veal Distributors, 43 Agric. Dec. 

(July 13, 1984) (slip op. at 40): 


[TJhe civil penalty imposed for violations of the packer 
trust provisions should equal the value of the trust assets 
dissipated (to eliminate the “profit” from the violations), 
less any amount attributable to mitigating circumstances, 
plus an additional sum to serve as a deterrent to the viola- 
tor and all other potential violators.’ 

Nothing in this order should be regarded as an effort to deter the 
individual respondent from filing an appeal or to indicate any pre- 
judgment of the issues by the Judicial Officer. In fact, the Judicial 
Officer has not read any of the record in this case except the initial 
decision filed by Judge Palmer and the letters filed by the individ- 
ual respondent and Jutta Montes. Hence the Judicial Officer has 
no basis for even forming a tentative opinion as to the individual 
respondent’s chances of prevailing, if an appeal is filed. However, 
since the individual respondent is proceeding without an attorney, 
and presumably is not aware of the circumstances referred to 
above, these matters are being set forth so that he may make an 
informed decision as to whether or not to file an appeal (and as to 
whether to seek the advice of an attorney in this regard). 


ORDER 


The appeal filed by the individual respondent is dismissed, with- 
out prejudice. The individual respondent may file an appeal con- 
forming to the Department’s rules of practice within 30 days after 
service of this order on the individual respondent. Within the same 
time period, the individual respondent may also file a petition to 
reopen the hearing to receive further evidence. 


1 A copy of the Mid-West Veal Distributors decision is attached to this order. 
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time period, the individual respondent may also file a petition to 
reopen the hearing to receive further evidence. 


In re: RANDY PATTERSON AND JIMMY EARL Brown, P&S Docket No. 
6197. Decided August 9, 1984. 


Thomas C. Heinz, for complainant. 
William B. Deas, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


AMENDMENT TO ORDER WITH RESPECT TO RANDY PATTERSON 


Inasmuch as complainant and respondent Randy Patterson have 
agreed to the entry of this Order amending a Decision issued 
herein on May 30, 1984, this Order should be and hereby is issued: 


ORDER 


The suspension of respondent Randy Patterson as a registrant 
under the Packers and Stockyards Act (7 U.S.C. 181 et seg.), cur- 
rently in effect shall terminate on August 15, 1984. 

In accordance with section 312(b) of the Act (7 U.S.C. 213(b)), re- 
spondent Randy Patterson is assessed a civil penalty of $3,000.00, 
payable by certified or bank check made to the order of the Treas- 
urer of the United States. 

Except as amended by this Order, all provisions of the Decision 
with Respect to Randy Patterson issued herein on May 30, 1984 
shall remain in full force and effect. 

The provisions of this Order shall become effective upon service 
of this Order on respondent Randy Patterson by agreement of the 
parties. 
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REPARATION DECISION 


GREENVILLE Livestock, INc., d/b/a East CAROLINA STOCKYARD v. 
Bit, BLACKMORE: GUYMON LIvEsTocK ComMMISSsION Co., INc. d/ 
b/a Guymon Livestock AUCTION: AND JAy Rippy, INc., d/b/a 
CATTLEMEN’S LIVESTOCK COMMISSION Co., P&S Docket No. 6178. 
Decided August 29, 1984. 


Market agency—bankruptcy—failure to pay full purchase price—Reparation 
Awarded. 


Louis F. Foy, Jr., Trenton, North Carolina, for complainant. 
Respondent, pro se. 
Thomas C. Heinz, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. §181 et seq.), hereinafter 
“the Act,” begun by a complaint timely filed on March 22, 1983, 
alleging that respondent Bill Blackmore stopped payment on a 
check he issued for 137 head of livestock purchased from complain- 
ant on February 6, 1983, and instead diverted the funds to the 
other two respondents. The amount claimed as reparation was 
$27,982.33. Copies of the formal complaint and of the investigation 
report prepared by the Packers and Stockyards Administration of 
this Department were served on all respondents. 

Respondent Bill Blackmore filed a timely answer alleging that he 
issued a check on February 23, 1983 to respondent Cattlemen’s 
Livestock Commission Co., “as a result of past dealings he had with 
Coastal Livestock and W. Bryan Hargett,” and asserting “the Right 
of Set-off in transactions involving Complainant . . .” Respondent 
Bill Blackmore requested an oral hearing. 

Respondents Guymon Livestock Commission Co., Inc. and Jay 
Rippy, Inc., filed a timely answer denying receipt of any funds di- 
verted from complainant and requesting an oral hearing. Accord- 
ingly, oral hearings were held on November 8, 1983 and May 24, 
1984 in Dallas, Texas, before Thomas C. Heinz of the Office of the 
General Counsel of this Department. Complainant was represented 
on both hearing dates by Mr. Louis F. Foy, Jr. of Brock and Foy, 
Trenton, North Carolina, and respondents were represented at the 
November 8 hearing by Mr. Richard F. Campbell III, of Fellers, 
Snider, Blankenship, Bailey & Tippens, P.C., Oklahoma City, Okla- 
homa. Thereafter, Mr. Campbell withdrew from this proceeding. At 
the May 24 hearing Mr. Blackmore appeared on his own behalf 
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and on behalf of respondent Jay Rippy, Inc. Complainant and re- 
spondent Bill Blackmore filed written arguments after the close of 
the oral hearing. 


FINDINGS OF FACT 


1. Complainant Greenville Livestock, Inc., d/b/a East Carolina 
Stockyard, hereinafter “Greenville”, is a corporation engaged in 
the business of a market agency buying and selling livestock on a 
commission basis and a dealer buying and selling livestock for its 
own account. Greenville is properly registered with the Secretary 
of Agriculture. 

2. W. Bryan Hargett, hereinafter “Bryan Hargett,” is an individ- 
ual who is the president and an owner of Greenville. 

3. Coastal Livestock, Inc., hereinafter “Coastal,” is an inactive 
corporation which was engaged in the livestock business before it 
filed for bankruptcy in January 1982. Ridie Ward Atkins, mother 
of Bryan Hargett, was president of Coastal. W.B. Hargett III, son of 
Bryan Hargett, was vice-president of Coastal. Bryan Hargett was 
not an owner, officer or director of Coastal. 

4, Respondent Guymon Livestock Commission Co., Inc., d/b/a 
Guymon Livestock Auction, hereinafter “Guymon,” is a corpora- 
tion engaged in the business of a market agency buying and selling 
livestock on a commission basis and a dealer buying and selling 
livestock for its own account. Guymon is properly registered with 
the Secretary of Agriculture and has its principal place of business 
in Guymon, Oklahoma. 

5. Respondent Bill Blackmore, hereinafter “Blackmore,” is an in- 
dividual with a mailing address at P.O. Box 495, Goodwell, Oklaho- 
ma 73939. At all times material herein Blackwell was engaged in 
the business of a dealer buying and selling livestock on his own ac- 
count or as the employee or agent of the vendor or purchaser, and 
so registered with the Secretary of Agriculture. Blackmore also is 
Secretary and holder of 1% of the stock of Guymon. 

6. Respondent Jay Rippy, Inc., d/b/a Cattlemen’s Livestock Com- 
mission Co., hereinafter ‘“Cattlemen’s,”’ is a corporation engaged in 
the business of a market agency selling livestock on a commission 
basis and a dealer buying and selling livestock for its own account. 
Cattlemen’s is properly registered with the Secretary of Agricul- 
ture and has its principal place of business in Dalhart, Texas. 

7. Jay Rippy is an individual who is the president and an owner 
of both Guymon and Cattlemen’s. 

8. In the fall of 1981, Blackmore, acting as a disclosed agent of 
Coastal, purchased hogs from Cattlemen’s for which Coastal did not 
pay. Thereafter Coastal filed for bankruptcy. Cattlemen’s recovered 
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a portion of the debt through a claim on Coastal’s bond, but 
$31,955.02 remained unpaid as of February 23, 1983. 

9. On February 6, 1983, Blackmore issued a check made to the 
order of “Limestone Farms,” a trade name used by Greenville, in 
the amount of $27,982.33 as payment for 137 cattle purchased from 
Greenville. 

10. On February 10, 1983, Blackmore stopped payment on the 
check he had issued to pay for the 137 cattle purchased from 
Greenville. Payment has not been made for this 137 head sale. 

11. On February 23, 1983, Blackmore issued a check for 
$27,982.33 to Cattlemen’s. Blackmore explained his actions in these 
words, “I gave this check to Jay Rippy and it was to be applied to 
the debt Coastal Livestock owed to Cattlemen’s.” (Blackmore affi- 
davit, page 6.) 


SUBSIDIARY FINDINGS OF FACT AND CONCLUSIONS 


Greenville named Guymon and Cattlemen’s as respondents in its 
complaint on the ground that after Blackmore stopped payment on 
the check he had issued to pay for the livestock purchased from 
Greenville, he “diverted the funds to Mr. Jay Rippy who is believed 
to be the owner and president of both corporate respondents named 
herein.” The record reveals no other ground upon which to rest 
Greenville’s claim against Guymon and Cattlemen’s. Under the cir- 
cumstances of this case, receiving “diverted” funds does not state a 
claim upon which relief may be granted. The complaint therefore 
will be dismissed as to respondents Guymon and Cattlemen’s. 

Greenville’s claim properly lies against Blackmore alone. He 
admits he failed to pay for the 137 cattle he purchased from Green- 
ville on February 6, 1983. It is well established that an unjustified 
failure to pay the full purchase price of livestock purchased in com- 
merce constitutes an unjust practice in violation of the Act for 
which reparation may be awarded. Bussman v. Beef & Bull Ex- 
change, 41 Agric. Dec. 278 (1982); Midwest Livestock v. V.J. Burds, 
32 Agric. Dec. 1816 (1973); Rush County Sale Co. v. Maly Livestock, 
29 Agric. Dec. 386 (1970). But Blackmore argues his admitted fail- 
ure to pay is justified by virtue of a setoff arising out of a transac- 
tion between Cattlemen’s and Coastal in which he acted as buying 
agent for Coastal. 

Greenville, in turn, contends section 202.106(c) of the Rules of 
Practice governing this proceeding (9 CFR §202.106(c)), bars the 
setoff claim because it was not filed within 90 days after accrual of 
the alleged cause of action on which it is based. Contrary to Green- 





GREENVILLE LIVESTOCK, INC. v. BILL BLACKMORE 
Volume 43 Number 4 


ville’s contention, Section 202.106(c), reprinted in the margin,! does 
not bar the setoff claim because the 90 days limitation applies to 
counterclaims and crossclaims but not to setoffs. Nevertheless, the 
setoff claim fails because Blackmore does not have standing to 
assert it, and even if he had standing, he has not carried his 
burden as a setoff claimant. See Bussman v. Beef & Bull Exchange, 
supra; Sohler v. Clark, 33 Agric. Dec. 654 (1974). 

The setoff claim is based on a debt to Cattlemen’s incurred by 
Coastal while Blackmore was acting as an agent for Coastal, not as 
an agent for Cattlemen’s. Blackmore is not in privity with Cattle- 
men’s, possessor of the cause of action created by the debt. Black- 
more therefore does not have standing to assert Coastal’s debt to 
Cattlemen’s as a setoff. 

Even if Blackmore did have standing, the claim would fail. 
Blackmore argues that Coastal was a corporate sham whose 
owners, officers and directors were under the complete control and 
domination of Greenville’s president, Bryan Hargett, even though 
he was not an ostensible owner, officer or director of Coastal. In 
other words, Blackmore attempts to pierce the Coastal corporate 
veil to reach an alleged shadow of an alter ego—if you will, the 
alter ego of an alter ego. The attempt fails. 

The case of Varak v. Dodd, 31 Agric. Dec. 38 (1972) at page 42 
sets out the applicable rules for piercing the corporate veil: 

There is a presumption of corporate regularity which usually 
requires the party seeking to have the corporate entity disregarded 
to come forward with a substantial showing that the corporation is 
really a dummy for the person sought to be held liable. Pardo v. 
Wilson Line of Washington, Inc., 414 F.2d 1145 (D.C. Cir. 1969). 


* * * * * * * 


In general, when a corporate veil is pierced, the person or cor- 
poration held liable is the one which has made the actual financial 
investment and has a direct financial stake in the dealings, in addi- 


1(c) Setoff, counterclaim or crossclaim. The answer may assert a setoff, counter- 
claim, or cross-claim, or any combination thereof. No counterclaim or cross-claim 
shall be considered unless it is based on a violation for which the act authorizes rep- 
aration to be ordered to be paid, and filed within 90 days after accrual of the cause 
of action alleged therein: Provided, That a counterclaim not filed within such time 
limit may be considered if based on a transaction complained of in the complaint. 
Any cross-claim asserted against a co-respondent, based on a violation for which the 
act authorizes reparation to be ordered to be paid, and filed within 90 days after 
accrual of the cause of action alleged therein, shall be served on such person as a 
complaint; within 20 days after such service, such person shall file an answer there- 
to in compliance with the above requirements for an answer to a complaint. 
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tion to actual control over the corporation. Burris v. Casa Grande, 
26 A.D. 125 (1967). 

Although there is no proof in the record that Bryan Hargett had 
any financial investment in Coastal, he clearly was not a disinter- 
ested party. His mother and son were officers in the corporation 
which had offices within a few hundred yards of his home. He was 
the landlord of the corporation, but apparently received no rent for 
much of its working life. He and his employee, Tom Penney, repre- 
sented Coastal in all of Coastal’s dealings with Blackmore and 
Cattlemen’s; Blackmore never dealt with Bryan Hargett’s son and 
mother regarding Coastal business. More importantly, Bryan Har- 
gett seems to have evidenced some sense of personal responsibility 
for Coastal’s debt to Cattlemen’s. 


Q. What did you [Blackmore] say to Mr. Hargett about 
the hog transactions? 


A. Well, I just told him that Mr. Rippy was after me to 
get that money back and that he needed—they needed 
the money down there to operate, to continue their op- 
eration on. It was a brand new sale barn and they just 
started the business and they got $50,000.00 worth of 
[bad] checks or close to it and that they needed the 
money bad. 


What did Mr. Hargett say to you? 


Well, he said that he just didn’t have it. He had some 
land that he was trying to sell at that time, a couple 
of farms that he was trying to sell, but it was in kind 
of a lawsuit with some Germans. 


Was there anything else that he said to you that day 
about the hog transactions? 


Not that day, he didn’t. 


Did you have conversations with him the next day 
about the hog transactions? 


On the last day I was there he took me for a drive 
through the country over to look at some cattle and 
then we went around seeing different parts of the 
country, and that day I had some more conversation 
with him about the matter. 


What did you say to him in those conversations? 
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Precisely the same thing that I did the day before; 
that Mr. Rippy was badgering me for the money and I 
needed some kind of answer out of him or some 
money, is what I needed so I could take back to Mr. 
Rippy to get him off my back. 


What was Mr. Hargett’s response to you? 
The same response. He said he just didn’t have it. 


Was there anything else he told you about Coastal or 
East Carolina or anything that day relating to pay- 
ment? 


A. No. 
[Transcript, pages 57-59.] 


However much these reported conversations may reveal Bryan 
Hargett’s sense of obligation, they do not constitute an agreement 
by him to personally pay the Coastal debt to Cattlemen’s. More- 
over, the evidence will not support a finding that Bryan Hargett 
exercised such complete dominion and control over the affairs of 
Coastal that he constituted the alter ego of the corporation and 
should be held personally liable for any debts it incurred. 

Even though Bryan Hargett clearly acted as an agent for Coast- 
al, by itself that is not enough to make him liable for Coastal’s 
debts. The law is well settled that an agent is not responsible for a 
debt incurred by a disclosed principal unless the seller and the 
agent have agreed the agent will be personally responsible for pay- 
ment and it is the agent’s credit upon which the seller is relying. 
Central Nebraska Commission Co. v. Pearson, 32 Agric. Dec. 456 
(1973); Ward v. Seale et al., 30 Agric. Dec. 1054 (1971); York County 
Stockyard Sales, Inc. v. Rob. Martin et al., 28 Agric. Dec. 163 (1969). 
Cattlemen’s and Bryan Hargett did not agree that Bryan Hargett 
would be responsible for Coastal’s debts to Cattlemen’s. 

Blackmore argues, in effect, that applying these rules to the case 
at hand would defeat the remedial purpose of the Packers and 
Stockyards Act which permits piercing the corporate veil in order 
to prevent economic harm to unpaid cash sellers of livestock. In 
support of his argument he cites Jn re G & L Packing Co., Inc., 20 
Bankr. Rep. 789 (N.D. N.Y. 1982) and Sebastopol Meat Co. v. Secre- 
tary of Agriculture, 440 F.2d 983 (9th Cir. 1971). 

G & L Packing was an action in bankruptcy court brought by 
unpaid cash sellers of livestock whose claim against the parent cor- 
poration of a bankrupt packer was founded on the trust provisions 
of the Packers and Stockyards Act, viz., 7 U.S.C. § 191. Noting the 
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remedial purpose of the trust provisions of the Act, the bankruptcy 
court pierced the corporate veil and permitted recovery based on 
proof that the bankrupt subsidiary corporation was “(1) an inad- 
equately capitalized entity which was (2) under the totally perva- 
sive control of the parent corporation which is the recipient of the 
subsidiary packer’s statutory res.” 20 Bankr. Rep. at 805. The Dis- 
trict Court affirmed. No. 80-00208; 82-CV-689; 82-CV-690 (N.D. 
N.Y. Jul. 17, 1984). 

In Sebastopol, the Circuit Court approved a cease and desist 
order issued by the Secretary of Agriculture in a disciplinary pro- 
ceeding against Singleton, an individual, as a result of acts done by 
the corporation owned by Singleton and his wife. The Secretary 
pierced the corporate veil based on the conclusion Singleton was 
“in complete charge of all operations of the corporation,” that is, 
he was the alter ego of the corporation. 

Singleton argued the Secretary had improperly applied the doc- 
trine of alter ego because he did not require proof of fraud or in- 
equitable result before applying the doctrine as would be necessary 
under state law. The Circuit Court rejected Singleton’s argument 
and stated, “We do not think that state law limitations on the alter 
ego theory or doctrine are necessarily controlling in determining 
the permitted scope of remedial orders under federal regulatory 
statutes.” 440 F.2d at 985. 

Assuming (without deciding) that this reparation proceeding has 
the same remedial purpose as trust claim and disciplinary proceed- 
ings under the Packers and Stockyards Act, Sebastopol and G & L 
Packing nevertheless provide no aid to Blackmore’s cause. Both 
cases pierced the corporate veil only upon proof the alter ego com- 
pletely dominated and controlled the corporation. This record re- 
veals no such proof. To be sure, economic protection of livestock 
sellers is one purpose of the Packers and Stockyards Act, but that 
purpose, standing alone, cannot override the protection provided 
individuals by the corporate form. 

Finally, Blackmore asserts a setoff based on his part-payment of 
a debt which he has no legal obligation to pay. The course of deal- 
ings between Coastal and Cattlemen’s shows Cattlemen’s invoiced 
livestock to Coastal, not Blackmore, relied upon Coastal’s credit, 
not Blackmore’s, and looked to Coastal for payment, not Black- 
more. At the time the transaction in question occurred, Blackmore 
had not agreed to guarantee payment by Coastal. After Coastal did 
not pay, then Cattlemen’s looked to Blackmore for payment. Black- 
more voluntarily paid part of Coastal’s debt. Now Blackmore seeks 
the aid of the Secretary to recoup his payment. The ancient maxim 
applies: “Equity will not aid a volunteer.” 
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In short, neither law nor equity supports Blackmore’s setoff 
claim. Accordingly, Blackmore will be ordered to pay reparation 
for the unpaid purchase price of 137 head of cattle purchased from 
Greenville on February 6, 1983, plus interest. 

All contentions of the respondent presented for the record have 
been carefully considered whether or not specifically mentioned 
herein and have been found without merit. 

This decision and order is the same as a decision and order 
issued by the Secretary of Agriculture, being issued pursuant to 
delegated authority. 7 CFR § 2.35, 42 F.R. 4395, as authorized by 
Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. §§ 450c-450g. It consti- 
tutes “an order for the payment of money” within the meaning of 
section 309(f) of the Act (7 U.S.C. § 210(f). 

Under that section, if respondent does not comply with this order 
within the time limit in this order, complainant may within one 
year of the date of this order file in the district court of the United 
States for the district in which it resides or in which is located the 
principal place of business of respondent, or in any state court 
having general jurisdiction of the parties, a petition setting forth 
briefly the causes for which it claims damages and this order in the 
premises. That section further provides that such suit in the dis- 
trict court shall proceed in all respects like other civil suits for 
damages except that the findings and order herein shall be prima 
facie evidence of the facts herein stated, and the petitioner shall 
not be liable for costs in the district court nor for costs at any sub- 
sequent stage of the proceedings unless they accrue upon appeal. 
That section further provides that if the petitioner finally prevails, 
it shall be allowed a reasonable attorney’s fee to be taxed and col- 
lected as a part of the costs of the suit. 

It is requested that copies of all pleadings filed by any party in 
any such suit be filed with the Hearing Clerk, USDA, Washington, 
D.C. 20250, for inclusion in the file of this reparation proceeding. It 
is further requested that if the construction of the Act, or the juris- 
diction to issue this order, becomes an issue in any such suit, 
prompt notice be given to the Office of the General Counsel, 
USDA, Washington, D.C. 20250. 

On a petition to reopen a hearing, to rehear or reargue a pro- 
ceeding, or to reconsider an order, see rule 17 of the Rules of Prac- 
tice, 9 CFR § 202.117. 

On respondent’s right to judicial review hereof, see Maly Live- 
stock Commission v. Hardin et al., 446 F.2d 4, 30 Agric. Dec. 1063 
(8th Cir. 1971). 
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ORDER 


The complaint as to respondents Guymon Livestock Commission 
Co., Inc. and Jay Rippy, Inc. is hereby dismissed. 

Within thirty days from the date hereof, respondent Bill Black- 
more shall pay complainant Greenville Livestock, Inc., as repara- 
tion the sum of $27,982.33 with interest thereon at the rate of 13 
per cent per annum from April 1, 1983 until paid. 

Copies hereof shall be served upon the parties. 
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DISCIPLINARY DECISIONS 


In re: Potato & Onton Co., PACA Docket No. 2-6429. Decided May 
21, 1984. 


Unfitness for (PACA) license—convicted felon—License Denied. 


Respondent president and officer unfit for license because of multiple convictions 
for felonies. 


Edward M. Silverstein, complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the “PACA”, instituted by a Notice to 
Show Cause filed on November 23, 1983, by the Director, Fruit and 
Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture. It is alleged in the Notice to Show 
Cause that the corporate respondent was unfit for the issuance of a 


PACA license because its President, who also is a corporate Direc- 
tor and a 40% stockholder in the corporation, had been convicted 
of multiple felonies. 

A copy of the Notice to Show Cause was served upon respondent 
on December 2, 1983, which Notice to Show Cause has not been an- 
swered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a Default Order, the 
following Decision and Order is issued without further investiga- 
tion or hearing pursuant to section 1.139 of the Rules of Practice (7 
CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, The Potato & Onion Co., Incorporated, is a Flori- 
da corporation, whose business address is 6870 11th Avenue North, 
and whose mailing address is P.O. Box 40875, St. Petersburg, Flori- 
da 33710. 

2. On its application, respondent listed among its responsibly con- 
nected persons, Troy Harold Browning, Jr., (hereinafter “Brown- 
ing”) as its President and as a director, and also as the owner of 
40% of its stock, and noted that Browning was a convicted felon. 

3. On or about February 19, 1963, Browning was arrested and 
charged with issuing a check without an account or credit, a 
felony. Browning was convicted and served one year and six 
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months at the State Prison, Jackson, Michigan. He was discharged 
on parole in November 1964. 

4. On or about January 26, 1965, Browning was arrested and 
charged with forgery and passing fictitious documents. Browning 
was convicted and served one year and 10 months at the State 
Bureau of Corrections, Sacramento, California. He was discharged 
on parole on February 20, 1970. 

5. On or about September 2, 1968, Browning was arrested and 
charged with auto theft and two counts of receiving stolen proper- 
ty. He was convicted and sentenced on these counts to five years 
for each count, two to run concurrently and one consecutively, at 
the Florida Division of Corrections, Lake Butler, Florida. 

6. On or about October 24, 1980, and again, on October 27, 1980, 
Browning was arrested and charged with burglary. He was convict- 
ed and sentenced to three years in the Nevada State Prison, Carson 
City, Nevada. 


CONCLUSIONS 


The felony convictions of respondent’s president, who is also cor- 
porate director and the holder of 40% of the corporate stock consti- 


tute a lack of fitness on the part of respondent to engage in the 
business of a commission merchant, dealer, or broker licensed pur- 
suant to the PACA. 


ORDER 


Respondent application for a PACA license is denied. 

The facts and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the PACA, this Decision will become final without further proceed- 
ings 35 days after service hereof unless appealed to the Secretary 
by a party to the proceeding within 30 days after service as provid- 
ed in sections 1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 
and 1.145). 

Copies hereof shall be served upon parties. 


In re: WESTERN Propuce, INc., PACA Docket No. 2-6487. Decided 
June 27, 1984. 


Failure to make full payment promptly—License Revoked. 


Respondent’s licenses revoked for failure to make full payment promptly. 
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Edward M. Silverstein, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.); 
hereinafter referred to as the “Act”), instituted by a complaint 
filed on February 29, 1984, by the Director, Fruit and Vegetable Di- 
vision, Agricultural Marketing Service, United States Department 
of Agriculture. It is alleged in the complaint that during the period 
August 1982 through July 1983, respondent purchased, received 
and accepted, in interstate and foreign commerce, from 13 sellers, 
37 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the 
agreed purchase prices or balances thereof in the total amount of 
$250,474.71. 

A copy of the complaint was served upon respondent which com- 
plaint has not been answered. The time for filing an answer having 
run, and upon the motion of the complainant for the issuance of a 
default order, the following Decision and Order is issued without 
further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Western Produce, Inc., is a corporation, whose ad- 
dress is 63 South Water Market, Chicago, Illinois 60608. 

2. Pursuant to the licensing provisions of the Act, license number 
820439 was issued to respondent on January 12, 1982, was renewed 
annually, and was next subject for renewal on or before January 
12, 1984. 

3. As more fully detailed in paragraph 5 of the Complaint, during 
the period August 1982 through July 1983, respondent purchased, 
received, and accepted in interstate and foreign commerce from 13 
sellers, 37 lots of fruits and vegetables, all being perishable agricul- 
tural commodities, but failed to make full payment promptly of the 
agreed purchase prices, or balances thereof, in the total amount of 
$250,474.71. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 37 transactions set forth in Finding of Fact No 3, above, con- 
stitutes willful, repeated, and flagrant violations of Section 2 of the 
Act (7 U.S.C. 499b), for which the Order below is issued. 
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ORDER 


Respondent’s license is revoked. 

This Order shall take effect on the eleventh day after this Deci- 
sion becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings thirty-five days after service hereof, unless appealed to the 
Secretary by a party to the proceeding within thirty days after 
service as provided in sections 1.139 and 1.145 of the Rules of Prac- 
tice (7 CFR 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 


[This decision and order became final on August 9, 1984.] 


In re: Putuie R. WELLER, d/b/a RICHARD WELLER, PACA Docket No. 
2-6604. Decided August 28, 1984. 


Failure to make full payment promptly—Consent to Decision and Order. 


Edward M. Silverstein, for complainant. 
Stephen P. McCarron, Silver Spring, MD for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.), 
hereinafter referred to as the “Act”, instituted by a Complaint 
filed on July 27, 1984, by the Director, Fruit and Vegetable Divi- 
sion, Agricultural Marketing Service, United States Department of 
Agriculture. 

The complaint alleges that during the period October 1981 
through August 1983, Respondent failed to make full payment 
promptly to 15 sellers, of the agreed purchase prices, or balances 
thereof, in the total amount of $823,611.38, for 357 lots of potatoes, 
a perishable agricultural commodity, purchased, received, and ac- 
cepted in interstate and foreign commerce. A copy of the Com- 
plaint was served upon Respondent. Respondent filed an Answer 
thereto, admitting all the factual allegations in the Complaint. The 
respondent and complainant have agreed to the entry of a Decision 
and Order as set forth herein. Therefore, pursuant to Section 1.138 
of the Rules of Practice (7 CFR 1.138), the following Decision and 
Order is issued without further procedure or hearing. 





MOUNTAIN PRODUCE SALES, INC. 
Volume 43 Number 4 


FINDINGS OF FACTS 


1. Phillip R. Weller d/b/a Richard Weller, (hereinafter referred 
to as “Respondent’’), is an individual whose mailing address is Post 
Office Box 313, Warehouse Point, Connecticut 06088. 

2. Pursuant to the licensing provisions of the Act, license number 
730877 was issued to Respondent on January 29, 1973. This license 
was renewed annually, but terminated on January 29, 1984, pursu- 
ant to Section 4(a) of the PACA (7 U.S.C. 499d(a)), when Respond- 
ent failed to pay the required annual license fee. 

3. The Secretary has jurisdiction over respondent and the subject 
matter involved herein. 

4. As detailed in paragraph 5 of the Complaint and as admitted 
by respondent during the period October 1981 through August 
1983, respondent failed to make full payment promptly to 15 sellers 
of the agreed purchase prices or balances thereof, in the total 
amount of $823,611.38, for 357 lots of potatoes, a perishable agricul- 
tural commodity, purchased, received, and accepted in interstate 
and foreign commerce. 


CONCLUSIONS 


Respondent has committed willful, flagrant and repeated viola- 
tions of Section 2 of the Act, (7 U.S.C. 499b), by failing to make full 
payment promptly with respect to the transactions set forth in 
Findings of Fact No. 4 above, for which the Order is issued. 


ORDER 


Respondent has committed repeated and flagrant violations of 
Section 2(4) of the Act, and the facts and circumstances set forth 
above shall be published. 

This order shall become effective August 31, 1984. 

Respondent admits jurisdiction before this forum, consents to the 
issuance of this Decision and Order, waives oral hearing, and 
waives its right to appeal. 

Copies hereof shall be served upon the parties. 


In re: MountAIN PropuceE SALEs, Inc., PACA Docket No. 2-6512 
Decided July 5, 1984. 


Failure to make full payment promptly—License Revoked. 


Respondents license revoked for failure to make full payment promptly. 
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Edward M. Silverstein, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the “PACA”, instituted by a complaint 
filed on March 29, 1984, by the Director, Fruit and Vegetable Divi- 
sion, Agricultural Marketing Service, United States Department of 
Agriculture. It is alleged in the complaint that during the period 
February through November 1983, respondent purchased and ac- 
cepted, in interstate and foreign commerce, from 15 sellers, 53 lots 
of fruit and vegetables, all being perishable agricultural commod- 
ities, but failed to make full payment promptly of the agreed pur- 
chase prices or balances thereof in the total amount of $104,897.09. 

A copy of the complaint was served upon respondent which com- 
plaint has not been answered. The time for filing an answer having 
run, and upon the motion of the complainant for the issuance of a 
default order, the following Decision and Order is issued without 
further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Mountain Produce Sales, Inc., is a corporation, 
whose last known address is Route 1, Box 204, Hillsville, Virginia 
24343. 

2. Pursuant to the licensing provisions of the PACA, license 
number 830872 was issued to respondent on April 21, 1983, and was 
next subject to renewal on or before April 21, 1984. Respondent’s 
PACA license was automatically suspended, however, on January 
5, 1984, as provided in section 7(d) of the PACA (7 U.S.C. § 499g(d)), 
when it failed to satisfy a reparation award issued on November 
30, 1983, (Trican Sales v. Mountain Produce Sales, Inc., 48 Agric. 
Dec. 1983)). 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period February through November 1983, respondent 
purchased and accepted, in interstate and foreign commerce, from 
15 sellers, 53 lots of fruits and vegetables, all being perishable agri- 
cultural commodities, but failed to make full payment promptly of 
the agreed purchase prices, or balances thereof, in the total 
amount of $104,897.09. 
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CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 53 transactions set forth in Finding of Fact No. 3, above, con- 
stitutes willful, repeated and flagrant violations of Section 2 of the 
Act (7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


Respondent’s license is revoked. 

This Order shall take effect on the eleventh day after this Deci- 
sion becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings thirty-five days after service hereof, unless appealed to the 
Secretary by a party to the proceeding within thirty days after 
service as provided in sections 1.139 and 1.145 of the Rules of Prac- 
tice (7 CFR 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final on August 20, 1984] 
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REPARATION DECISIONS 


WILuiAM Foster ComMPANY v. CurPico PICKLE Propucts, INc., PACA 
Docket No. 2-6475. Decided July 6, 1984. 


Failure to pay promptly and counterclaim dismissed—Reparations Awarded. 


Dennis Becker, Presiding Officer 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $6,286.36 in connection with the sale 
of several truckloads of pickling cucumbers in interstate commerce. 

Copies of the Report of Investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying li- 
ability to complainant, and in addition it filed a counter complaint. 
Complainant filed a reply to the counterclaim in which it denied 
liability to respondent. Because the amount claimed as damages 
was less then $15,000 the shortened method of procedure provided 
in section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are part 
of the evidence in the case, as is the Department’s Report of Inves- 
tigation. In addition, the parties were given the opportunity to file 
evidence in the form of verified statements. Neither party did so. 
Although given the opportunity to file briefs, neither party took 
such action. 


FINDINGS OF FACT 


1. Complainant, is a partnership composed of William D. Foster 
and William D. Foster Jr. doing business as William Foster Compa- 
ny, with a Post Office address at 79997 CR 687, Hartford, Michigan. 
At the time of the transactions involved in this proceeding com- 
plainant was licensed under the Act. 

2. Respondent, Chipico Pickle Products, Inc., is a corporation 
with an address at 501 North Des Plaines Street, Chicago Illinois. 
At the time of the transactions involved in this proceeding respond- 
ent was licensed under the Act. 

3. Between July 24, 1983, and September 1, 1983, complainant 
sold and shipped to respondent 16 loads of Pickling Cucumbers at 
$4.00 per bushel, f.o.b. The pickles went from Michigan to respond- 
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ent’s place of business in Chicago, Illinois. Respondent paid a total 
of $27,605.25 with respect to the shipments, leaving unpaid a bal- 
ance of $6,586.36 out of the total contract price of $34,191.61. Com- 
plainant subsequently made an adjustment for transportation 
charges of $300, leaving a net obligation from respondent to com- 
plainant of $6,286.36. 

4, On July 6, 1983, complainant promised to deliver to respond- 
ent 10,000 bushels of pickling cucumbers at $4.00 per bushel, f.o.b. 
Some of the pickles were among those mentioned in paragraph 3, 
above. The terms of payment were to be on a weekly basis each 
Friday. Respondent failed to remit on that basis, as a result of 
which complainant stopped delivering under July 6, 1983, contract. 

5. A formal complaint was filed in this proceeding on November 
7, 1983, which was within nine months from the time the cause of 
action herein accrued. 


DISCUSSION 


The pleadings in this case are at best convoluted and confused. 
The findings of fact above reflect the best analysis possible of the 
incomplete and frequently contradictory statements contained 


within the pleadings in this proceeding. Based on the evidence 
available it is clear that respondent owes complainant $6,286.36 for 
pickling cucumbers which were delivered to it in the summer of 
1983. Respondent all but admitted a remaining liability in the 
amount of $5,457.82 with respect to the delivery of the pickles. It 
claimed, however, that it suffered damages in the amount of 
$40,200 as a result of complainant’s failure to deliver to it 4,575 
bushels of pickles under the July 6, 1983, contract. This counter- 
claim was contested by complainant, and on March 2, 1984, this 
agency dismissed the counterclaim because the evidence submitted 
in support of it showed purchases in January and February 1984, 
which is just too late to have any relationship to the 4,575 bushels 
of pickles allegedly not delivered under the contract. 

In any event, we find that complainant was entitled to stop deliv- 
ering the pickles under the contract when it did not receive pay- 
ment in a timely fashion as called for in that contract. Respondent 
has offered no excuse for its failure to pay with respect to all the 
pickling cucumbers delivered. Its arguments that some of them 
were of poor quality, or improper size or grade are not supported 
by record evidence. Therefore, based upon the evidence in this pro- 
ceeding, including particularly respondent’s admissions that it re- 
ceived the pickles in issue, we have no choice but to conclude that 
respondent has failed to pay complainant $6,286.36. 
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In view of the above, we find that respondent has failed to pay 
complainant $6,286.36, which is a violation of section 2 of the Act 
for which reparation should be awarded to complainant with inter- 
est. 


ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $6,286.36, with interest thereon at 
the rate of 13 percent annum from October 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 


Inn Foopns, Inc. v. Nortuwest CoLtp Pack Company, PACA Docket 
No. 2-6363. Decided July 6, 1984. 


Breach of contract—counterclaim upheld—Reparations Awarded. 


Dennis Becker, Presiding Officer. 
Robert E. Bosso, Esq., Santa Cruz, CA., for complainant. 
Charles M. Davis, Esq., Seattle, WA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $9,590.27 in connection with the sale 
of mixed frozen vegetables in interstate commerce. 

Copies of the report of investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying li- 
ability to complainant, and which also filed a counterclaim for 
$162.95 for an alleged loss of a commission. Complainant filed a 
reply to the counterclaim in which it denied liability. Because the 
amounts claimed as damages in the complaint and the counter- 
claim were less than $15,000 the shortened method of procedure 
provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is 
applicable. Under this procedure the verified pleadings of the par- 
ties are part of the evidence in the case, as is the Department’s 
Report of Investigation. In addition, the parties were given the op- 
portunity to file evidence in the form of verified statements. Com- 
plainant filed an opening statement. Respondent filed an answer- 
ing statement. Both parties were given the opportunity to file 
briefs, and respondent did so. 
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FINDINGS OF FACT 


1. Complainant, Inn Foods, Inc., is a corporation with an address 
at 310 Walker Street, Watsonville, California. At the time of the 
transaction involved in this proceeding complainant was licensed 
under the Act. 

2. Respondent, Northwest Cold Pack Company, is a corporation 
with an address at P.O. Box 10818, Bainbridge Island, Washington. 
At the time of the transaction involved in this proceeding respond- 
ent was licensed under the Act. 

3. On or about November 19, 1982, complainant sold to respond- 
ent 628 cases of mixed frozen vegetables for a total contract price 
of $8,147.50. Freight was to be paid collect by the receiver. 

4. At the time the contract was entered respondent advised com- 
plainant that the goods were going to be shipped to Alex Gordon 
Food Service Corp., Chicago, Illinois. Complainant stated to re- 
spondent that it had had previous dealings with Alex Gordon, and 
that it was concerned because Alex Gordon might not be a good 
credit risk. Respondent advised complainant that it would arrange 
the routing for the shipment, and that it would arrange for a pool 
truck since the shipment was less than a full truck load. Respond- 
ent told complainant that it wanted to check the credit rating of 
Alex Gordon, before the goods were shipped so as to assure that it 
would be paid for them. Both complainant and respondent under- 
stood that the goods were not to be shipped until respondent either 
arranged for the truck itself or otherwise released the goods for 
shipment. 

5. On November 23, 1982, complainant shipped the goods to Alex 
Gordon, without securing permission from respondent to do so. The 
total cost of the freight was $1,442.77, which cost was paid by com- 
plainant and billed to respondent so that the total billing for the 
transaction involved was $9,590.27. 

6. Sometime after November 23, 1982, Alex Gordon, received the 
goods involved in this proceeding. It failed to pay respondent either 
for the goods or the freight. 

7. Approximately December 3, 1982, Mr. Sandy Sanderson of 
complainant talked with Mr. Tom Greene of respondent with re- 
spect to the shipment that was made, and said words to the effect 
that the goods were shipped without first securing a release by re- 
spondent “due to an overzealous traffic department”. 

8. The freight for the goods shipped from complainant’s place of 
business to Alex Gordon, was billed at 7¢ per pound to respondent. 
On December 14, 1982, when respondent complained that the 
freight rate was too high, complainant agreed to make an adjust- 
ment downward to 5.3¢ per pound. 
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9. Respondent expected to receive a commission for selling the 
frozen mixed vegetables to Alex Gordon of $162.95, which commis- 
sion it did not receive. 

10. A formal complaint was filed in this proceeding on June 14, 
1983, which was within nine months from the time the cause of 
action herein accrued. 


DISCUSSION 


This case involves a situation in which the parties entered into 
an oral agreement, which was immediately reduced to writing in 
the form of invoices, under which complainant sold to respondent 
628 cases of mixed frozen vegetables for a total contract price of 
$8,147.50. At the time the contract was entered both parties knew 
that the goods were to be shipped to a third party, Alex Gordon, in 
Chicago, Illinois. Complainant advised respondent that it had dealt 
previously with Alex Gordon, and that Alex Gordon was a poor 
credit risk. As a result, respondent asked complainant not to ship 
the goods to Alex Gordon, for two reasons. First, it wished to 
secure its own transportation to Chicago. Also, it wanted time to 
check the credit rating of Alex Gordon, and if necessary to secure a 
means by which to guarantee that Alex Gordon would make pay- 
ment to it. Complainant indicated that it understood the necessity 
for this action. 

Although the evidence produced by the parties is contradictory, 
we have concluded that complainant did not secure the permission 
of respondent to ship the frozen vegetables to Alex Gordon prior to 
doing so on November 23, 1982. We reach this conclusion because 
of several factors. First, respondent stated more than once that 
complainant had stated through its representative, Sandy Sander- 
son, that the shipment was made because of “an overzealous traffic 
department”’, which had used the order to fill up a truck that was 
heading eastward from California. Although it had the opportunity 
to do so on more than one occasion, complainant never directly 
denied that such a statement had been made. Sandy Sanderson 
signed an affidavit, which was attached to complainant’s Opening 
Statement, but such affidavit did not contain a denial of the al- 
leged statement. Secondly, respondent strongly asserts that it 
would never have approved of costs of 7¢ per pound for shipment of 
the frozen vegetables from California to Chicago, Illinois. Its con- 
tention in this regard is corroborated by the fact that on December 
14, 1982, the day after it received an invoice for freight charges, 
when it challenged the charges as being too high, Sandy Sanderson 
immediately agreed, and adjusted the charges to 5.3¢ a pound. This 
action on the part of complainant strongly indicates that instruc- 
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tions had not been given by respondent to ship the goods to Alex 
Gordon. We are also influenced by the fact that complainant 
needed to fill a truck going East, and was able to do so by shipping 
respondent’s order. 

Respondent also claims that it did not know until December 2, 
1982, that the order had been shipped by complainant. This conten- 
tion is not controverted by complainant. Nor is there any evidence 
in the record to indicate that the statement in this regard is not 
accurate. Furthermore, the affidavits of Sandy Sanderson and an- 
other employee of complainant, Michael Randall, do not mention 
any phone conversations with a representative of respondent in 
which it acknowledged that it was not concerned about the credit 
rating of Alex Gordon, or that the initial 7¢ per pound freight 
charge was all right. Having had an opportunity to do so, and 
having failed to make such statements, we can only conclude that 
respondent was right in this regard. 

Having concluded that complainant shipped the mixed frozen 
vegetables without authorization, it is our view that respondent 
must prevail in this proceeding. The stated condition that respond- 
ent would provide the transportation was enlarged upon by conver- 
sations between the parties in which it was reflected that respond- 
ent needed to check the credit rating of Alex Gordon, before releas- 
ing the goods for shipment, regardless of whether respondent was 
able to procure transportation itself. Therefore, respondent’s grant 
of permission to ship the goods was a material condition of the con- 
tract. Complainant’s failure to secure permission was a breach of 
the contract. Complainant had reason to know that damage might 
result from its doing so since respondent is in business to make a 
profit. Therefore, pursuant to section 2-715 of the Uniform Com- 
merical Code complainant is responsible for 

Any loss resulting from general or particular requirements 
and needs of which the seller at the time of contracting had reason 
to know and which could not reasonably have been prevented by 
cover or otherwise ... .” 

There is uncontroverted evidence that respondent was to receive 
a commission of $162.95 with respect to the transaction. It made a 
proper counterclaim for this amount. Complainant’s failure to pay 
this amount is a violation of section 2 of the Act for which repara- 
tion should be awarded to respondent with interest. 


ORDER 


Within 30 days from the date of this order complainant shall pay 
to respondent $162.95, with interest thereon at the rate of 13 per- 
cent per annum from January 1, 1983, until paid. 
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Copies of this order shall be served upon the parties. 


HoMESTEAD PoLe BEAN Co-Op, INc. v. WAYNE F. JoNnEs d/b/a JONES 
Propuce Co. PACA Document No. 2-6345. Decided July 9, 
1984. 


Breach of contract—partially supported—Partial Reparations Award. Circumstan- 
tial evidence to show identity of product is acceptable. 7 CFR § 51.4051 standard of 
no more than 1% decay is valid. Respondent has burden of proof to show product 
has no commercial value. Decay of 21% is insufficient to justify dumping. 


Complainant requested $1,020.00 in reparations alleging failure to pay for 100 % 
bushels of squash. Despondent claimed the product as unmarketable and that 
it had been dumped. Damages awarded respondent in the amount of the per- 
cent of damaged goods. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award in the amount of $1,020 in connection with the sale of a 
partial truckload of zucchini squash in interstate commerce. 

Copies of the Report of Investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto, denying li- 
ability to complainant. Because the amount claimed as damages 
was less then $15,000 the shortened method of procedure provided 
in section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are part 
of the evidence in the case, as is the Department’s Report of Inves- 
tigation. In addition, the parties were given the opportunity to file 
evidence in the form of verified statements. Complainant filed both 
an opening statement and a statement in reply, and respondent 
filed an answering statement. Subsequent to the filing of the state- 
ment in reply by complainant respondent filed a further statement 
in the form of affidavits which was not considered because the time 
for the taking of evidence had terminated as of the filing of the 
statement in reply. Both parties were given the additional opportu- 
nity to file briefs, but neither did so. 
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FINDINGS OF FACT 


1. Complainant, Homestead Pole Bean Co-op, Inc., is a corpora- 
tion with an address at P.O. Box 2248 Naranja, Florida. 

2. Respondent, Wayne F. Jones, is an individual doing business 
as Jones Produce Co., with an address at 28700 S.W. 192 Avenue, 
Homestead, Florida. At the time of the transaction involved in this 
proceeding respondent was licensed under the Act. 

3. On or about November 20, 1982, complainant sold to respond- 
ent 100 half bushels of small zucchini squash at $10.20 per half 
bushel for a total contract price of $1,020. The transaction was 
f.o.b., and the goods were shipped from Florida to Standard Fruit 
and Vegetable Company in Dallas, Texas, where they arrived 
either late on November 21, 1982, or early on November 22, 1982. 
The goods were part of a larger load containing other zucchini 
squash and other vegetables. They were loaded on the back of the 
truck. 

4. When the goods arrived in Dallas, Texas, Standard Fruit and 
Vegetable Company caused the 100 half bushels sold to respondent 
by complainant to be inspected by a federal inspector. This oc- 
curred on November 22, 1982, at 9:00 a.m. There condition was 
found to be: 

Mostly Firm. From 8 to 30%, average 21% Bacterial Soft Rot, 
Mostly in early, some advanced stages. 


The inspection and the certificate was restricted to the product at 
the back of the trailer containing the 100 crates belonging to com- 
plainant. 

5. Standard Fruit and Vegetable Company advised respondent 
that it had dumped all the 100 crates of zucchini squash sold and 
shipped by complainant. However, neither respondent nor Stand- 
ard Fruit and Vegetable Company provided a dump certificate or 
any other documentation showing that this actually occurred. 

6. A formal complaint was filed in this proceeding on May 3, 
1983, which was within nine months of the time the cause of action 
herein accrued. 


DISCUSSION 


There are two issues in this proceeding. The first issue is wheth- 
er there is sufficient evidence to conclude that the inspection per- 
formed on November 22, 1982, by the United States Department of 
Agriculture was of the 100 half bushel crates sold by complainant 
to respondent. The second issue is whether the zucchini squash had 
any commercial value. 
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Although the record is not entirely dispositive of the issue, the 
evidence is sufficient for us to conclude that the 100 half bushel 
crates of zucchini squash which were inspected on November 22, 
1982, at the business of Standard Fruit and Vegetable Company in 
Dallas, Texas were the same 100 crates sold by complainant to re- 
spondent on November 20, 1982. The evidence shows that respond- 
ent was putting together a trailer of vegetables for shipment from 
Florida to Texas. It had secured 209 half bushel crates of zucchini 
squash which were placed in the front of the truck, and some other 
vegetables which were placed immediately behind it. The uncontro- 
verted evidence shows that in order to fill out the trailer respond- 
ent bought 100 half bushel crates of zucchini squash from com- 
plainant, and loaded them on the back of the trailer. We are par- 
ticularly constrained to reach this conclusion since the number of 
crates inspected is exactly the same as the number of crates of zuc- 
chini squash sold by complainant to respondent. The other 209 
crates of zucchini on the trailer were not inspected. 

The second question is more difficult to resolve. The inspection 
showed that the squash averaged 21% bacterial soft rot, which is 
far more than that which is permissible in order for a load of zuc- 
chini to make good delivery. See 7 CFR § 51.4051, which permits 1 
percent decay at point of origin. Therefore, we conclude that com- 
plainant breached its warranty that the squash was in suitable 
shipping condition since they should not have had that high a per- 
centage of condition defects after only two days in transit. Com- 
plainant’s argument that the squash was not that which it sold is 
not persuasive, as was discussed above. However, respondent has 
the burden of proof to show that the squash had no commercial 
value. See Growers Produce v. Star Produce, 33 Agric. Dec. 693, 696 
(1974). Respondent has failed to carry its burden of proof in this 
regard. 

Standard Fruit and Vegetable Company provided on the original 
inspection certificate a statement signed by a Herman Bergman 
which said that “100 on rear of truck unsaleable we had to dump 
these .. .” A simple statement on an inspection certificate made 
by the receiver of the goods is not sufficient under the circum- 
stances here for us to conclude that the goods were, indeed, 
dumped. The price per half bushel of goods as invoiced to Standard 
Fruit and Vegetable Company by respondent was $11.45. Twenty- 
one percent decay by bacterial soft rot is not sufficient with a price 
of this nature to warrant the dumping of the entire 100 half bush- 
els. More proof that the goods were not merchantable is necessary. 
However, there is no question but that 21 percent of the zucchini 
could not be resold. Under the circumstances it is appropriate to 
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grant damages to the extent the percentage of damage bears to the 
entire lot of goods. Eggren & Sons v. Wood Co., 11 Agric. Dec. 1032 
(1952). Therefore, we find that 21 percent of $1,020 is $214.20. De- 
ducting the $214.20 from $1,020 on the original invoice we find that 
respondent has failed to pay complainant a total $805.80. This is a 
violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant as reparation, $805.80, with interest thereon at the 
rate of 13 percent per annum from January 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 


Gary M. Brinaino d/b/a Gary’s Propuce Co. v. Krucrer & Sons 
PickLE Co., Inc., PACA Docket No. 2-6370. Decided July 9, 
1984. 


Failure to pay for or return crates—Reparations Awarded. 
Dennis Becker, Presiding Officer. 

Complainant, pro se. 

Respondent, pro se. 


Decisions by Donald A Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S C. 499a et seq:). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $935.28 in connection with the sale of 
two truckloads of pickles in foreign commerce. 

Copies of the report of investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying li- 
ability to complainant. Because the amount claimed as damages 
was less than $15,000 the shortened method of procedure provided 
in section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are part 
of the evidence in the case, as is the Department’s Report of Inves- 
tigation. In addition, the parties were given the opportunity to file 
evidence in the form of verified statements. Neither party did so. 
Although given the opportunity to file briefs neither party took ad- 
vantage of it. 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Volume 43 Number 4 


FINDINGS OF FACT 


1. Complainant, Gary M. Bringino, is an individual doing busi- 
ness as Gary’s Produce Co., with an address at P.O. Box 2270, 
Chula Vista, California. 

2. Respondent, Kruger & Sons Pickle Co., Inc., is a corporation 
with an address at 22958 Sacklan Road, Hayward California. At 
the time of the transaction involved in this proceeding respondent 
was subject to license under the Act. 

3. On December 31, 1982, complainant sold to respondent a truck- 
load of nub pickles, consisting of 732 crates, at $2.50 per crate, plus 
$.75 for each crate, and $1.20 per crate for prepaid freight, for a 
total price per crate of $4.45, or $3,257.40 for the load. The ship- 
ment was f.o.b. Spike Miller of Parkland, Florida was the broker in 
the transaction. The pickles originated in Mexico. Respondent paid 
complainant $2,708.40 leaving a balance due of $549. 

4. On January 8, 1983, complainant sold to respondent a truck- 
load of nub pickles consisting of 479 crates, at $2.50 per crate plus 
$.75 for each crate, and $27.03 for top ice for a total contract price 
of $1,583.78. The transaction was f.o.b. Spike Miller of Parkland 
Florida was the broker. The origin of the pickles was Mexico. Re- 
spondent accepted the goods, and paid complainant $1,197.50, leav- 
ing a balance due of $386.28. 

5. With respect to both transactions it was agreed between the 
parties that respondent would be charged $.75 per crate for the 
wire bound crates in which the pickles were shipped. There was a 
further oral understanding that if respondent returned the crates 
it would be given $.75 per crate credit. Respondent did not do so. 

6. A formal complaint was filed in this matter on June 15, 1983, 
which was within nine months of the time the causes of action 
herein accrued. 


DISCUSSION 


The record is clear that there is only one issue in this proceed- 
ing, which issue is common to both transactions involved. It is 
whether there was an agreement between the parties that respond- 
ent would be charged $.75 a crate for the special wire bound con- 
tainers used to carry the nub pickles from Mexico to respondent’s 
place of business. Respondent acknowledged that the price of $2.50 
per crate with respect to both transactions was the appropriate 
price. Furthermore, with respect to the transaction which occurred 
on December 31, 1982, it agreed that it was to pay pre-paid freight 
of $1.20 per crate. Although not specifically mentioned by either 
party, respondent did not pay $27.03 for top ice with respect to the 
transaction which occurred on January 8, 1983, in addition to the 
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$.75 it withheld for the wire crates. This amount of money is clear- 
ly owed to complainant since it was invoiced to respondent, and re- 
spondent raised no defense with respect to it. 

With respect to both transactions respondent’s only defense was 
that the broker, Spike Miller, of Parkland, Florida, quoted it a 
price of $2.50 per crate plus freight with respect to the first trans- 
action, but did not say that it was to pay for the wire bound crates, 
and that with respect to the second transaction no mention was 
made of the charge for the wire bound crates. Complainant, on the 
other hand, contends, as shown by its invoices, that it was making 
a charge for the wire bound crates. Under the circumstances it is 
best to turn to the independent evidence provided by a disinterest- 
ed third party, namely Spike Miller, the broker. With respect to 
both transactions Spike Miller provided a broker’s memorandum of 
sale which showed that there was to be a charge of 75¢ for each 
wire bound crate. This is the best evidence See Homestead Tomato 
Packing Co. v. Mims Produce, Inc., 43 Agric. Dec. (1984); 
Kern Ridge Growers v. T. J. Power & Co., 40 Agric. Dec. 425 (1981). 
It is on the basis of this evidence that we conclude that the parties 
agreed that there would he a charge of 75¢ for each wire bound 
crate. In addition, Spike Miller wrote Gary’s Produce on March 25, 
1983, and stated that “There was nothing mentioned about deduct- 
ing for containers. I advised if they returned the crates in good con- 
dition we would allow them 75¢ each Freight Prepaid.” On April 
18, 1983, Spike Miller wrote to the Department of Agriculture and 
stated that “The price was $2.50 per bushel plus 75¢ each for the 
containers. . . . The only other provision not in my memos was that 
if they returned the containers freight-prepaid they would be al- 
lowed 75¢ each.” 

Absent other evidence to the contrary the overwhelming weight 
of the evidence in this record is that the parties agreed that there 
would be a 75¢ per crate charge which would be refunded if the 
crates were returned. There is nothing in this record to indicate 
that the crates were returned to complainant. 

In view of the above we find with respect to the first transaction 
that respondent owes $549. With respect to the second transaction 
respondent owes complainant $386.28, $359.25 of which is for 479 
crates at $.75 per crate and $27.03 of which is for top ice. In view of 
the above we find that respondent has failed to pay complainant 
$935.28, which is a violation of section 2 of the Act for which repa- 
ration should be awarded to complainant with interest. 
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ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $935.28, with interest thereon at the 
rate of 13 percent per annum from February 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 


WENATCHEE WENOKA GROWERS ASSOCIATION INC.v. ANTHONY J. 
D’Acaquisto d/b/a Tropic BANANA Company, PACA Docket 
No. 2-6236. Decided July 9, 1984. 


Alleged dumping not proven—Reparations Awarded. Respondent had burden of 
proving by a preponderance of the evidence that it dumped the produce. Respond- 
ent had burden of proving by a preponderance of the evidence that there was a 
consignment agreement. A party’s receipt of proper confirmation without subse- 
quent correction or protest indicates approval statement of a disinterested third 
party such as a broker are entitled to considerable weight. 


Complainant made two shipments of cherries to respondent. The first were rejected 
and the parties agreed respondent would handle it on consignment. The ac- 
count of sale later noted 59 cartons were dumped. The second shipment was 
also sold on consignment by respondent, but the complainant claimed there 
was no agreement for a consignment sale. The evidence showed there was a 
consignment. 


Edward M. Silverstein, Presiding Officer. 
Complainant, pro se. 
Charles J. Rainey, Esq., Milwaukee, WI, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
in the amount of $5,270.94, in connection with two transactions in 
interstate commerce involving cherries, a perishable agricultural 
commodity. 

Both parties were served with a copy of the Department’s report 
of investigation. Respondent also was served a copy of the formal 
complaint, and filed an answer thereto denying any further liabil- 
ity to complainant. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) has been followed. Pursuant to this proce- 
dure, the verified complaint is considered a part of the evidence of 
the case, as is the Department’s report of investigation. The 
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answer, since it was not verified, cannot be considered as evidence. 
In addition, the parties were given the opportunity to submit fur- 
ther evidence by way of verified statements. Complainant filed a 
verified opening statement, respondent a verified answering state- 
ment, and complainant also filed a verified statement in reply. Nei- 
ther party filed a brief. 


FINDING OF FACT 


1. Complainant, Wenatchee Wenoka Growers Association, Inc., is 
a corporation whose mailing address is P.O. Box 1091, Wenatchee, 
Washington 98801. 

2. Respondent, Anthony J. D’Acquisto, is an individual doing 
business as Tropic Banana Co. whose mailing address is 300 North 
Van Buren, Milwaukee, Wisconsin 53202. At all material times, re- 
spondent was licensed under the Act. 

3. On or about July 9, 1982, in the course of interstate commerce, 
complaint sold to respondent, by written contract, 648 cartons of 12 
row and larger Washington No. 1, 20 lbs. net Van Cherries at an 
agreed f.o.b. price of $9.00 per carton plus 15 cents per carton for 
palletizing for a total f.o.b. price of $5,929.20. Advance Brokerage, 
Inc., 10830 North 71st Place, Scottsdale, Arizona 85254, served as 
the broker. The cherries were shipped on that same day to respond- 
ent. Upon receipt, and subsequent to a Federal inspection in which 
the cherries failed to grade Washington No. 1 on account of condi- 
tion defects, i.e., the cherries showed 7% grade defects (scarring 
and cracking), and 42% condition defects (36% pitting and 6% Blue 
Mold Rot), the cherries were rejected and the parties agreed that 
respondent would handle them for complainant’s account. 

4. On or about July 16, 1982, in the course of interstate com- 
merce, complainant sold to respondent, by written contract, 432 
cartons of 12 row and larger Washington No. 1, 20 lbs. net Hill 
Bing cherries, at an agreed f.o.b. price of $14.00 plus 15 cents per 
carton for palletizing and $22.50 for a temperature recorder, for a 
total f.o.b. price of $6,135.30. 

5. During the period 8:00 a.m., July 15, 1982, through 12:30 a.m., 
July 16, 1982, the following were the subject of a lot inspection at 
complainant’s location, and were graded Washington No. 1: 2,231- 
20 lb. cartons of Lambert cherries, 784-20 lb. cartons of Bing cher- 
ries, and 5,604-20 lb. cartons of Hill Bing cherries. The latter 
showed less than one-half of 1% decay. 

6. On July 16, 1982, complainant shipped 432 20 lb. cartons of 
Hill Bing cherries to respondent pursuant to the contract described 
in paragraph 4 above. The bill of lading called for the fruit to be 
maintained at a temperature of 33 °F. The cherries were received 
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on or about July 19, 1982, and were unloaded under protest. Re- 
spondent reported to the broker (Advance Brokerage, Inc.), that the 
cherries were not in good order. Inasmuch as no inspector was 
available on that date, respondent was to have the load inspected 
on the following day. The broker issued a Confirmation of Sale re- 
flecting this. At 7:20 a.m., on July 20, 1982, the cherries were the 
subject of a Federal inspection. The certificate issued subsequent 
thereto (No. E 272005) reflects that the cherries had been unloaded 
and stacked in respondent’s cooler, were showing a temperature of 
46 ° to 48 °F., and that their condition was as follows: 

Mostly firm ripe, many ripe. Mostly red to dark red color, 
many black. Stems fresh and green. Damage by sunken and pitted 
areas from 12 to 41%, average 28% including from 2 to 24%, aver- 
age 15% serious damage; Soft from 2 to 6%, average 5%. Decay 
from 1 to 9%, average 5% Blue Mold Rot mostly early, many in 
advanced stages. 

7. There were no further discussions between the parties subse- 
quent to the inspection until on or about August 11, 1982, when 
complainant contacted the broker concerning its lack of receipt of 
payment for the two transactions. On or about August 14, 1982, the 
broker issued a “Confirmation of Adjustment” relating to both the 
July 9 and July 16, 1982, shipments, in which he noted that re- 
spondent would remit the proceeds of the consignment sales for 
each of the two transactions to complainant “less the usual holding 
charges.” The broker sent each party a copy of this document. Both 
complainant and respondent received copies thereof. Neither party 
complained to the broker of the terms contained therein. 

8. On or about September 2, 1982, respondent submitted an ac- 
count of sales to complainant with regard to the July 9, 1982, ship- 
ment of Van cherries in which it noted sales of 648 cartons of cher- 
ries at an average price of $3.52 per carton ($2,280.96). It also noted 
charges of $842.40 for freight, $364.50 for handling and cartage, a 
$342.14 commission, and $45.93 for inspection. It remitted $685.99 
to complainant on or about September 2, 1982. In the account of 
sales, respondent noted that 59 cartons of cherries were dumped, 
but did not attach a dump certificate thereto. 

On or about September 2, 1982, respondent remitted $864.36 to 
complainant with respect to the July 16, 1982, shipment of Hill 
Bing cherries. It accounted for sales of the 432 cartons at an aver- 
age price of $4.86 per carton ($2,099.52), and deducted costs of 
$561.60 (freight), $324.00 (cartage and holding), $314.92 (commis- 
sion), and $34.64 (inspection). ! 


1 Actually, the net is $863.84, but respondent paid complainant $864.36. 
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9. The formal complaint was filed on December 27, 1982, which 
was within nine months after the cause of action herein accrued. 


CONCLUSION 


With regard to the July 9, 1982, shipment of Van cherries, the 
sole dispute is whether respondent actually dumped 59 cartons. Re- 
spondent had the burden of proving that it dumped them by a pre- 
ponderance of the evidence. Walker & Hagan v. Amato, 27 Agric. 
Dec. 1543 (1968). The only evidence it submitted was an unsworn 
statement dated October 26, 1982, from United Waste Systems, a 
waste management company, on which it was indicated that 
United Waste Systems had picked up 59 cartons of cherries on 
August 12, 1980, for burial in a land fill. Inasmuch as this state- 
ment is unsworn, does not sufficiently identify the 59 cartons alleg- 
edly picked up so as to enable us to conclude that they were part of 
the subject shipment, and was not dated until over two months 
after the alleged dumping, we cannot say that respondent satisfied 
its burden of proof. We hold, therefore, that respondent is obligated 
to complainant for the average selling price of the load ($3.52) for 
each of the 59 cartons, or $207.68, less handling and cartage of 
$33.19, and less $8.85 commission, or $165.64. Its failure to pay 
complainant this amount is a violation of section 2 of the Act for 
which reparation plus interest should be awarded. 

As to the July 16, 1982 shipment, the dispositive issue is whether 
the parties agreed to respondents handling it as a consignment sub- 
sequent to its arrival. This issue transcends all the other issues 
raised by complainant relating to whether the failure of the cher- 
ries to make good delivery was caused by in-transit problems. Re- 
spondent asserts that it received the cherries on July 19, 1982, and 
that because the cherries did not appear in good condition it con- 
tacted the broker prior to unloading them. It further states that, 
since Federal inspection services were not available on that date, it 
was asked to have the cherries unloaded and inspected on July 20, 
1982, when inspection services were available, and further that 
there was an agreement between the parties for the shipment to be 
handled on a consignment basis. Complainant submits that it never 
agreed to the handling of the shipment on consignment. The 
burden of proving that the complainant agreed to having the ship- 
ment handled on consignment is on respondent. R.D. McGinnis 
Produce v. Pinder’s Prod. Co., 28 Agric. Dec. 249 (1969) 

The parties have submitted conflicting verified statements with 
regard to whether or not an agreement that respondent would 
handle the July 16, 1982, shipment on consignment superseded the 
original sales contract. However, the broker’s statement and the 
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documents relating to the transaction which it prepared, all of 
which are included in the Department’s report of investigation, 
lead to the conclusion that complainant agreed to the consignment 
sale. For example, the broker stated, in response to an allegation in 
a letter from the Department indicating that complainant did not 
agree to a consignment sale of the cherries that complainant “* * * 
did authorize such a sale.”’ Moreover, the papers prepared by the 
broker during the course of the transaction, which it states were 
mailed to both parties, and which were received by both parties 
without protest, support the broker’s statement. The two docu- 
ments are a “Confirmation of Sale” and a “Confirmation of Adjust- 
ment.” On the latter document, which was also applicable to the 
July 9, 1982, shipment, the broker specifically indicated that the 
“Final Disposition” of the loads was to be that respondent was 
“Handling [them] for [the] Shipper’s Account,” and that respondent 
was to “Remit all proceeds of Consignment Less [sic] usual han- 
dling charges.” Since complainant received this document without 
objection, it must be construed to have assented to the terms there- 
in. Gilbert Orchards v. Ranalli Enterprises, 30 Agric. Dec. 952 
(1971). In any event, since the broker is a disinterested third party, 
we would give its statement considerable weight. See, Homestead 
Tomato Packing Co. v. Mims Produce, Inc., 43 Agric. Dec. 
(1984); Kern Ridge Growers v. T. J. Power & Co., 40 Agric. Dec. 425 
(1981). 

Thus, we hold that respondent has sustained his burden of prov- 
ing that the agreement to have him handle the second load of cher- 
ries on consignment superseded the original sales agreement. Since 
there does not appear to be any dispute as to the account of sales 
submitted by respondent, and since such account of sales is sup- 
ported by the condition of the cherries, as reflected by the Federal 
inspection, we hold that complainant is not entitled to any more of 
a payment than respondent has already made. 

Upon the basis of all the evidence in the case, we hold that the 
complaint as to the July 16, 1982, shipment should be dismissed. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay complainant $165.64, as reparation with interest thereon at the 
rate of 13% per annum from October 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 
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SEALD-SWEET GROWERS, INC. v. SUPERIOR Propuceg, INC., a/t/a 
Harsor City Foops, PACA Docket No. 2-6389. Decided July 9, 
1984. 


A counterclaim based on a transaction which took place more than nine months 
previously cannot be considered. Set-offs must arise out of the same transaction 
or set of transactions. 


Respondent received and accepted 115 cases of chilled citrus produce and failed to 
pay therefor. Respondent claimed that complainant owed it more than the 
amount due from another transaction which occurred 21 months earlier. No 
earlier claim had been made. Therefore, counterclaim was dismissed, and 
setoff was disallowed. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 
J. Barry Hughes, Esq., for Respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 


timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $2,048.50 in connection with the sale 
of 100 cases of chilled citrus salad and 15 cases of chilled orange 
sections, which produce was sold in interstate commerce. 

Copies of the report of investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying li- 
ability to complainant. Because the amount claimed as damages 
was less than $15,000 the shortened method of procedure provided 
in section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are part 
of the evidence in the case, as is the Department’s Report of Inves- 
tigation. In addition, the parties were given the opportunity to file 
evidence in the form of verified statements. Complainant filed a 
“Reply to Answer”, an opening statement, and a statement in 
reply. Respondent filed an answering statement. The parties were 
given an opportunity to file briefs. Respondent filed a document 
which it called an “Answer To Statement In Reply”, which has 
been treated as a brief. 


FINDINGS OF FACT 


1. Complainant, Seald-Sweet Growers, Inc., is a corporation with 
an address at P.O. Box 2349, Tampa, Florida. 
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2. Respondent, Superior Produce, Inc., is a corporation also trad- 
ing as Harbor City Foods, with an address at 3367-69 Hollins Ferry 
Road, Baltimore, Maryland. At the time of the transaction involved 
in this proceeding respondent was subject to license under the Act. 

3. On November 2, 1981, complainant sold respondent 300 four 
gallon tubs of citrus salad in plastic pails. 150 of the tubs were 
shipped to respondent on November 16, 1981, and were received 
and accepted by it. Respondent made full payment to complainant 
with respect to those tubs. Because respondent had limited storage 
space complainant held the other 150 tubs in storage for it until 
January 1982. On or about January 15, 1982, complainant shipped 
to respondent 147 of the four gallon tubs, which tubs were received 
and accepted by respondent. Respondent paid complainant 
$2,476.95 for the 147 tubs. Respondent claims that those 147 tubs of 
citrus salad had to be disposed of because they were no longer com- 
mercially usable. Respondent did not make any claim against com- 
plainant with respect to the 147 tubs until August 17, 1983, which 
is one year and nine months after the transaction occurred. 

4. On June 10, 1982, complainant sold to respondent 100 cases of 
chilled citrus salad, each case of which contained 4 one gallon glass 
jars, at $18.15 per case, delivered, for a total contract price of 
$1,815. On that date complainant also sold respondent 15 cases of 
chilled orange sections, each case of which contained 4 one gallon 
glass jars, at $19.40 per case, delivered, for a total price of $291. 
With respect to all 115 cases mentioned herein complainant gave 
an allowance of 50¢ a case for promotion of the product to respond- 
ent. Therefore, the total contract price was $2,048.50. John E. Rada 
& Associates, Baltimore, Maryland, acted as the broker in the 
transaction. 

5. The goods mentioned in paragraph 4, above, were shipped to 
respondent on June 11, 1982, and were received and accepted by re- 
spondent at an uncertain date thereafter. Respondent did not pay 
for the goods. 

6. An informal complaint was filed in this proceeding on Septem- 
ber 24, 1982, which was within nine months from when the cause 
of action herein accrued. 


DISCUSSION 


Respondent admits that the chilled citrus salad and chilled 
orange sections which were purchased and received by it from com- 
plainant on June 10, 1982, were received and accepted, and that it 
owes $2,048.50 with respect to them. Respondent claims, however, 
that it has not paid for these products because in November 1981 it 
entered into a contract with complainant with respect to the pur- 





SEALD-SWEET GROWERS v. SUPERIOR PRODUCE, INC. 
Volume 43 Number 4 


chase of 300 four gallon tubs of citrus salad, which salad it paid for, 
but which was not commercially usable because it had spoiled. Re- 
spondent contends that it is owed $2,476.95 by complainant with re- 
spect to this prior transaction. 

Although respondent has raised an affirmative defense to its fail- 
ure to pay complainant with respect to the transaction an issue, 
this tribunal lacks jurisdiction to consider it. Complaints must be 
filed within nine months of the time the transaction occurred. So 
also must counterclaims. Sanders and Drake v. Gardner Bros., 31 
Agric. Dec. 128 (1972). Treating the claim with respect to the No- 
vember 1981, transaction as a set-off rather than counterclaim, we 
still find that we have no jurisdiction to consider it. Set-offs must 
arise out of the same transaction or series of transactions. It is ob- 
vious that there is no nexus between this transaction and the one 
which occurred in November 1981. The two transactions are clearly 
separate and distinct. What has really occurred in this instance is 
that respondent has sought to take advantage of the fact it entered 
into a subsequent business transaction with complainant to recoup 
what it felt it had lost because of complainant’s negligence in the 
earlier transaction. We cannot take cognizance of this, and no pur- 
pose is served in considering whether there was any merit to re- 
spondent’s claims with respect to the first transaction. Therefore, 
the defenses raised by respondent need not be considered. 

In view of the above we find that respondent has failed to pay 
complainant $2,048.50, which is a violation of section 2 of the Act 
for which reparation should be awarded to complainant with inter- 
est. 


ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant as reparation $2,048.50, with interest thereon at the 
rate of 13 percent per annum from July 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 
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Let-Us Pak v. BENNY MANDELL Propuce, Inc., PACA Docket No. 
2-6466. Decided July 9, 1984. 


Failure to make good delivery—liquidated damages arbitrary—Reparations 
Awarded. 


Dennis Becker, Presiding Officer. 


Thomas R. Olivari, Newport Beach, CA, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant sought an award 
of reparation in the amount of $483.00 in connection with the sale 
of a partial truckload of lettuce in interstate commerce. 

Copies of the report of investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying li- 
ability to complainant. Because the amount claimed as damages 
was less than $15,000, the shortened method of procedure provided 
in section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are part 
of the evidence in the case, as is the Department’s Report of Inves- 
tigation. In addition, the parties were given the opportunity to file 
evidence in the form of verified statements. Complainant filed an 
opening statement. Both parties were given an opportunity to file a 
brief. Complainant did so. ; 


FINDINGS OF FACT 


1. Complainant, Let-Us-Pak, is a limited partnership composed of 
Budd Hitchcock, Thomas L. Hitchcock, Paul Sanchez, Joseph A. 
Russo, and Ronald Wesley. It has a post office address at P.O. Box 
225, Salinas, California. 

2. Respondent, Benny Mandell Produce, Inc., is a corporation 
with an address at Mehring Way & Plum Street, Cincinnati, Ohio. 
At the time of the transaction involved herein respondent was li- 
censed under the Act. 

3. On or about May 4, 1983 complainant sold to respondent in 
interstate commerce 300 cartons of lettuce at $5.50 per carton plus 
$.65 per carton for cooling and $.15 per carton for brokerage for a 
total contract price of $6.30 per carton or $1,890.00, f.o.b. The con- 
tract was brokered by Tri Point Western, Salinas, California. 
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4. The lettuce was shipped from California to respondent’s place 
of business in Cincinnati, Ohio on May 4, 1983, in a truck contain- 
ing other produce. The truck arrived in Cincinnati on or before 
May 9, 1983. The lettuce was inspected on arrival. The inspection 
occurred at 12:50 p.m. on May 9, 1983, and showed in pertinent 
part as follows: 

Products Inspected: Iceberg type LETTUCE in cartons printed, 

“Bookit, 2 Doz., Let-US-Pak, Salinas, Calif.” Applicant states 
300 cartons. 


Temperature of Product: Various containers: 45° to 58 °F 


Condition: Heads or portion of heads not affected by condition de- 
fects are fresh and crisp. Wrapper leaves: No decay. Head 
leaves: from 2 to 7 heads per carton, average 18% decay, 
Bacterial Soft Rot, in early stages. 

5. Respondent accepted without question the other produce 
which was on the truck. With respect to the 300 cartons of lettuce 
it claimed and took an adjustment of $1.50 per carton, and con- 
veyed that information to complainant and the broker shortly after 
the inspection occurred. 


6. The formal complaint was filed on August 1, 1983, which was 
within nine months of the time the cause of action herein accrued. 


DISCUSSION 


This proceeding involves a transaction in which 300 cartons of 
lettuce were sold pursuant to a no grade contract. Pursuant to the 
applicable regulations a no grade contract involving the sale of let- 
tuce may have no more than 15%, by count, of the heads in any lot 
which are damaged by condition defects. Not more than 5% of such 
damage may involve decay affecting any portion of the head exclu- 
sive of the wrapper leaves. See 7 CFR 46.44(a)(2). In this transac- 
tion 18% of the heads had decay. This is far more than the 5% 
decay allowed pursuant to the applicable regulation. Therefore, we 
conclude that the lettuce did not make good delivery. See JA. 
Wood Company v. Senter Bros., Inc., 25 Agric. Dec. 693 (1966) 

In view of the above respondent, having accepted the lettuce, is 
entitled to damages for breach of contract. Normally the measure 
of damages is the difference between the market value if the goods 
had been as warranted and the value of the goods as a result of 
their deteriorated quality. International Produce Distributors, Inc. 
v. A & L Produce Co., Inc., 31 Agric. Dec. 356, 363 (1972). Respond- 
ent has the burden of proof to show what these damages are. 
Rydell California Potato Co. v. The Kaufman-Brown Potato Compa- 
ny. 16 Agric. Dec. 1055 (1957). Unfortunately for respondent, it 
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failed to provide any accounting as to the price actually fetched for 
the lettuce on resale. Rather, respondent arbitrarily deducted $1.50 
per carton as its liquidated damages. This is not permissible in 
view of the fact that respondent has the burden of proof. 

Having failed to prove that it suffered any damages, respondent 
is liable to complainant for the full contract price. Therefore, we 
find that respondent has failed to pay complainant $483.00, the dif- 
ference between the contract price of $1,890 and the price it actual- 
ly paid of $1,407.00. Its failure to pay this amount is a violation of 
section 2 of the Act for which reparation should be awarded to 
complainant with interest. 


ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $483.00, with interest thereon at the 
rate of 18% per annum from June 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 


Go WESTERN Propuce & CommoniTiEs, INc., v. C.L. Farn ComPANy, 
Inc., PACA Docket No. 2-6469. Decided July 9, 1984. 


Poor handling by purchaser not proven—Award of Balance Due. 


Andrew N. Stanton, Presiding Officer. 


Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $8,568 in connec- 
tion with a load of grapes in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the parties were given an opportunity to submit additional evi- 
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dence in the form of verified statements as well as briefs, but elect- 
ed not to do so. 


FINDINGS OF FACT 


1. Complainant, Go Western Produce & Commodities, Inc., is a 
corporation whose address is P.O. Box 968, Coachella, California. 

2. Respondent, C.L. Fain Company, Inc., is a corporation whose 
address is State Farmer’s Market, P.O. Box 585, Forest Park, Geor- 
gia. At the time of the transaction involved herein, respondent was 
licensed under the Act. 

3. On July 21, 1983, complainant sold to respondent 840 lugs of 
grapes at $10.20 per lug, f.o.b. C.H. Robinson Co., Forest Park, 
Georgia, acted as the broker. 

4, The grapes were shipped from complainant in interstate com- 
merce to respondent, where they arrived on approximately July 25, 
1983. On July 26, 1983, they were unloaded and subjected to a fed- 
eral inspection, which found as follows, in relevant part: 

Temperature of Product: Quarter length: Top 43 °F; Bottom 43 
°F. 

Condition: Berries are generally firm and generally firmly at- 
tached to capstems. Stems mostly green, some turning brown 
to brown. Shattered berries average 5%. Wet, sticky berries 
range from 3 to 39%, average 14%, from juice of shattered, 
leaking or decayed berries. Decay ranges from less than '% of 
1% to 5%, average 2%, Gray Mold Rot, scattered throughout 
pack. 


Remarks: Inspection and certificate restricted to product in 
upper 6 layers of 10 pallets Grapes only, nearest rear doors. 
Front portion of trailer contains other commodities, not in- 
spected, at applicant’s request. 

5. Respondent informed the broker of the inspection results and 
the broker conveyed them to complainant. The broker and com- 
plainant agreed that respondent would be authorized to handle the 
grapes on consignment and receive a 15% commission. Complain- 
ant never told the broker that respondent was required to obtain a 
specific price for its resales. 

6. The broker informed complainant of the progress of respond- 
ent’s resales on several occasions over the succeeding weeks. On 
August 3, 1983, the broker advised that respondent was selling the 
grapes at $7.00 to $8.00 per lug, but movement was slow. On 
August 9, 1983, the broker told complainant that respondent had 
sold only 200 lugs and was experiencing much trouble moving the 
grapes, but was trying to sell the remainder at lesser prices. On 
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August 15, 1988, complainant contacted the broker, inquiring about 
the number of unsold grapes, and was told that two pallets were 
still unsold. On August 22, 1983, the broker advised complainant 
that respondent had in its possession 554 unsold lugs. At no time 
during this period did complainant give any instructions to the 
broker concerning respondent’s handling of the grapes, nor did 
complainant state that it wished the grapes to be reconsigned. 

7. On August 22, 1983, the grapes were subjected to a second fed- 
eral inspection, which showed severe damage including 14% Gray 
Mold Rot. 

8. On September 8, 1983, respondent sent complainant a state- 
ment describing the results of its resales of the consigned grapes. 
The statement reads as follows, in relevant part: 


182 LUGS GRAPES SOLD FOR $8.00 
48 LUGS GRAPES SOLD FOR 7.00 
28 LUGS GRAPES SOLD FOR 5.00 
34 LUGS GRAPES SOLD FOR 4.00 
548 LUGS-DUMPED, TICKET ATTACHED 


840 TOTAL SALES 


9. Respondent has failed to pay complainant the amount it 
claims to be due and owing of $7.00 per lug, or $5,880, less $1,680 
for freight, for a total of $4,200. 

10. A formal complaint was filed on December 28, 1983, which 
was within nine months from when the cause of action herein ac- 
crued. 


CONCLUSIONS 


This case deals with a load of grapes consisting of 840 lugs, 
which complainant authorized respondent to handle on consign- 
ment after a federal inspection revealed damage upon the arrival 
of the load at respondent’s warehouse. Complainant claims that the 
grapes were improperly handled by respondent, as 548 out of the 
840 lugs were never sold and had to be dumped. Respondent denies 
any improper handling. 

Respondent’s duty with respect to the consigned grapes was to 
promptly and properly resell them, render an accounting to com- 
plainant, and pay over to complainant the net proceeds after de- 
ducting the necessary expenses of the resale. Artco Distributors, 
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Inc. v. Mandell, Spector, Rudolph Co., 24 Agric. Dec. 1155 (1965). 
There is no dispute over respondent’s September 8, 1983 account- 
ing, or the deductions made by respondent as reflected in the ac- 
counting. The question which must be resolved herein is whether 
respondent promptly and properly resold the grapes. 

In our consideration of this question, we recognize that the 
grapes were not in good condition when they arrived at respond- 
ent’s warehouse, as indicated by the July 26, 1983, inspection (see 
Finding of Fact 4). Further, respondent alleges in its sworn answer 
that some of those to whom it sold the grapes returned them, com- 
plaining of their poor condition. 

According to the broker, with whom both parties communicated 
during the course of this transaction, it was informed by respond- 
ent that respondent was selling the grapes at $7.00 to $8.00 per lug, 
but that movement was slow, and conveyed this information to 
complainant on August 3, 1983. The broker was later advised by re- 
spondent that it had sold only 200 lugs, was continuing to have 
trouble moving the merchandise and, therefore, was lowering its 
prices. The broker informed complainant of this on August 9, 1983. 
Complainant states that on August 15, 1983, the broker advised 
that at least two pallets of complainant’s grapes remained unsold 
at respondent’s warehouse. Complainant was later informed by the 
broker, on August 22, 1983, that 554 lugs were left in respondent’s 
warehouse. A federal inspection on that date found that the 554 
lugs were substantially deteriorated, containing an average of 14% 
decay. Respondent prepared and sent to complainant a September 
8, 1983, accounting, which shows that 182 lugs were sold at $8.00 
per lug, 48 lugs at $7.00 per lug, 28 lugs at $5.00 per lug, and 34 
lugs at $4.00 per lug, with 545 lugs dumped. 

It is clear from the evidence that approximately a week after au- 
thorizing the consignment, complainant was notified that respond- 
ent was obtaining $7.00 to $8.00 per lug, but movement was slow. It 
is also apparent that complainant was informed six days later that 
respondent was still having trouble selling the grapes and decided 
to assign them a lower price. At any time during this period com- 
plainant could have given specific pricing instructions, or recon- 
signed the grapes if it believed respondent was not handling them 
promptly and properly. This factor, and the poor condition of the 
grapes as of July 26, 1983, lead us to conclude that respondent han- 
dled the grapes in a prompt and proper manner. 

As we have previously stated, complainant does not dispute the 
deductions set forth in respondent’s September 8, 1983, accounting. 
Such accounting shows net proceeds realized of $77.80. We conclude 
that respondent’s liability is limited to this amount. Respondent’s 
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failure to pay complainant $77.80 is a violation of section 2 of the 
Act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $77.80, with interest thereon at the 
rate of 13% per annum from September 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 


PHOENIX VEGETABLE Distrisutors, v. C.H. Ropinson, Co. PACA 
Docket No. 2-6360. Ordered July 18, 1984. 


Edward M. Silverstein, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, CA., for complainant. 
Owen Gleason, Esq., Eden Prairie, MN, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Marketing Agreement Act, 1930, as amended (7 U.S.C. 499a et seq.), 
a Decision and Order was issued on April 18, 1984, awarding repa- 
ration to complainant in the amount of $57 plus 138% interest from 
August 1, 1982, until paid. This order was stayed, on May 16, 1984, 
to allow complainant time to file a petition for reconsideration. On 
May 29, 1984, complainant filed its petition for reconsideration. 

Complainant’s petition for reconsideration is based upon the mis- 
taken notion that the basis for our conclusion in the April 18, 1984, 
Decision and Order with regard to its failure to ship conforming 
goods to respondent was its failure to prove that the onions were 
subsequently reshipped to Salinas, California, from. respondent’s lo- 
cation in Seattle, Washington. However, the basis for our Decision 
and Order was complainant’s failure to prove that the onions con- 
formed to the requirements of the contract. Complainant’s reliance 
on the June 26, 1982, Salinas, California, inspection is unfounded. 
That inspection does not in any way supersede the June 21, 1982, 
Seattle, Washington, inspection for several reasons. First, the Sali- 
nas inspection was a shipping point inspection rather than a desti- 
nation point inspection. See, Bud Antle v. Bohack. 32 Agric. Dec. 
1589 (1973): only an appeal inspection can supersede another in- 
spection. Secondly, the shipping point inspection certificate issued 
on June 26, 1982, did not identify the onions sufficiently to enable 
us to determine whether they were the same onions inspected in 
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Seattle on June 21. Thirdly, the inspection in Salinas only relates 
to 400 cartons, or only one third of those shipped, while the Seattle 
inspection related to the full load of 1200 cartons. The Salinas in- 
spection, therefore, was not sufficiently representative of the lot of 
onions shipped to warrant our concluding that the whole lot of 
onions met the requirements of the parties’ contract, Battistini 
Bros. v. William Shapiro, 8 Agric. Dec. 1392 (1949). 

Upon reconsideration, we find that the April 18, 1984, Decision 
and Order is supported by the evidence and the law applicable 
thereto. Accordingly, the complainant’s petition is dismissed with- 
out serving a copy upon respondent, and the April 18, 1984, Deci- 
sion and Order is reinstated except that the reparation awarded 
therein shall be paid within 30 days from the date of this order. 

Copies hereof shall be served upon the parties. 


JOHNSON-GIBSON SALES Co., v. RICHARD WELLER and/or Dick 
WELLER OnTaRIO Ltp., PACA Docket No. 2-6362. Decided July 
18, 1984. 


Joint and several liability—Reparations Awarded. 


George S. Whitten, Presiding Officer. 
Mathew M. McInerney, Newport Beach, CA, for complainant. 
Respondent, pro se. 


Decision by Donald Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $16,207.50 against respondents jointly 
and severally in connection with the sale to respondents of three 
truckloads of potatoes in foreign commerce. 

A copy of the Department’s report of investigation was served 
upon the parties. A copy of the formal complaint was served upon 
respondents. Respondent Richard Weller filed an answer to the 
complaint denying any liability thereunder. Respondent Dick 
Weller Ontario Ltd. did not file an answer to the complaint. 

Although the amount of damages claimed in the formal com- 
plaint exceeds $15,000, the parties have waived oral hearing and 
the shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR 47.20) is applicable. Under this procedure 
the verified pleadings of the parties are considered a part of the 
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evidence in the case as is the Department’s report of investigation. 
The parties were given an opportunity to submit further evidence 
in the form of sworn statements, however, neither party did so. 
None of the parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, Johnston-Gibson Sales Company, is a limited 
partnership composed of Charles W. Gibson, limited partner; and 
Don M. Johnston and Gerald A. Johnston, general partners; whose 
address is P.O. Box 65, Edison, California. 

2. Respondent, Phillip R. Weller, is an individual doing business 
as Richard Weller, whose address is P.O. Box 313, Warehouse 
Point, Connecticut. At the time of the transactions involved herein 
this respondent was licensed under the Act. 

3. Respondent, Dick Weller Ontario Ltd. is a corporation whose 
address is 165 Queensway, Room 311, Toronto, Ontario, Canada. At 
the time of the transactions involved herein this respondent also 
did business at P.O. Box 313, Warehouse Point, Connecticut, and 
was operating subject to the Act, but was not licensed under the 
Act. 

4. On or about May 6, 14, and 17, 1982, in the course of interstate 
and foreign commerce, complainant sold to respondents, through B 
& M Brokerage Limited, of Toronto, Ontario, Canada acting as 
broker, three truckloads of potatoes. The final invoice price of 
these three loads totalled $15,082.50. 

5. On or about May 6, 14, and 17, 1982, complainant shipped the 
three truckloads of potatoes to respondent Dick Weller Ontario 
Limited, in Toronto, Ontario, Canada. The potatoes were accepted 
at destination, but neither respondent has paid complainant for the 
potatoes. 

6. The informal complaint was filed on November 8, 1982, which 
was within nine months after the causes of action herein accrued. 


CONCLUSIONS 


The evidence submitted in this proceeding is very scanty. Com- 
plainant alleges in the formal complaint that the potatoes were 
sold through the broker to both respondents with the specific 
agreement that respondent Richard Weller of Warehouse Point, 
Connecticut, was taking title to the potatoes and would be finan- 
cially liable to complainant for the full contract price. Respondent, 
Richard Weller, specifically denies this allegation in his sworn 
answer. However, neither the complaint nor the answer nor any 
other submission in the record shows that the persons signing the 
complaint or answer had any personal knowledge of, or was in any 
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way involved directly in, the negotiations which resulted in the 
contract of sale. The broker issued memorandums of sale relative 
to each of the loads which show the loads as being sold to “Dick 
Weller Ontario Ltd., Toronto, Ontario”. The confirmations do not 
make any reference to Richard Weller of Warehouse Point, Con- 
necticut. However, in a letter to the Department which is included 
as a part of the Department’s report of investigation the broker 
states that “the payments were to be made by Dick Weller, Ware- 
house Point, Connecticut.” It is clear that complainant promptly 
invoiced each of the loads of potatoes to “Richard Weller, P.O. Box 
313, Warehouse Pt Ct 06083”. Respondent Richard Weller admits 
receiving these invoices and states that he forwarded such invoices 
to Dick Weller Ontario Ltd. We conclude that on the basis of all of 
the evidence of record that the potatoes were sold to both respond- 
ents jointly and severally. 

There remains the additional question of whether Dick Weller 
Ontario Ltd. was doing business in the United States so as to sub- 
ject itself to the jurisdiction of the Secretary. The Department’s 
report of investigation included a letter from an official of the 
Fruit and Vegetable Division to Richard Weller of Warehouse 
Point, Connecticut which contained the following statement in rele- 
vant part: 

In November of 1982, Mr. Flanagan of this office spoke to Mr. 
Frank De Pietro, Vice-President of Dick Weller Ontario, Ltd., To- 
ronto, Ontario, regarding check number 1781 drawn on the Royal 
Bank of Canada in the amount of $15,082.50, that was issued in 
payment for the potatoes. The check was cashed by Johnston- 
Gibson but was returned due to non-sufficient funds. Mr. De Pietro 
stated that Richard Weller, Warehouse Point, Connecticut should 
be contacted for payment of the invoice. In addition, Mr. De Pietro 
also discussed the same matter with Ian McKenzie, Licensing and 
Arbitration Officer, Canada Department of Agriculture. Mr. De 
Pietro advised that all payments for Dick Weller Ontario, Ltd. are 
handled by their Warehouse Point, Connecticut office and that Mr. 
Sal Julien (203-623-9431) should be contacted in that regard. 

Richard Weller in a letter to the Department in response to the 
letter from which we quoted above specifically denied that his 
office in Connecticut was a branch office of the Canadian corpora- 
tion. In addition, however, Mr. Weller stated as follows: 

Mr. De Pietro’s advice to all parties concerned was always di- 
rected to the offices in Connecticut. He had no knowledge of the 
organizational structure with regard to Dick Weller Ontario, Ltd. 
in Toronto, Canada, most especially with the financial activity of 
which he knows nothing. 
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To deny an affiliation with the Canadian corporation would 

not be true. It is through this affiliation that some creditors have 
attempted to seek relief from Richard Weller, personally. 
The Department’s report of investigation found that Dick Weller 
Ontario Ltd. was not licensed under the Act, but was operating 
subject to license. We find on the basis of all of the evidence of 
record that respondent Dick Weller Ontario Ltd. was doing busi- 
ness in the United States so as to be subject to the jurisdiction of 
the Secretary. 

There remains the additional problem of ascertaining the exact 
invoice prices of the three loads of potatoes. The formal complaint 
alleged that the three loads of potatoes had a total agreed purchase 
price amounting to $16,207.50. However, attached to the formal 
complaint were copies of three invoices totalling $16,522.50. The 
first of these invoices (No.:1052J) shows a sale of 750 sacks at $7.00 
for a total price of $5,250. The confirmation of sale, however, shows 
that the 750 bags of potatoes were sold at $6.50 per bag for a total 
price of $4,875. The informal complaint filed on November 8, 1982, 
by complainant’s representative, shows that invoice No. 1052 was 
for the total amount of $4,125. Similar discrepancies exist for the 
other invoices, and consequently we have found that the lowest 
total figure, namely the $15,082.50 shown in complainant’s infor- 
mal complaint is the correct figure. In addition it should be noted 
that this is the amount for which the insufficient funds check 
drawn by respondent Dick Weller Ontario Ltd. was issued. 

We have before found that respondents are liable jointly and sev- 
erally to complainant in the total amount of $15,082.50. Respond- 
ents’ failure to pay this amount to complainant is a violation of 
section 2 of the Act for which reparation should be awarded to 
complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondents shall pay 
to complainant, jointly and severally, as reparation, $15,082.50, 
with interest thereon at the rate of 183% per annum from June l, 
1982, until paid. 

Copies of this order shall be served upon the parties. 
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Bonita PAcKING Co. v. Purtry SUPREME, INc., PACA Docket No. 2- 
6480. Decided July 18, 1984. 


It is reasonable to permit approximately double the percent of decay at. destina- 
tion as would be allowed at origin. Acceptance of part of a shipment signifies ac- 
ceptance of the entire shipment. Once acceptance is made, respondent has burden 
of proving failure to make good delivery and the extent of damages. Abnormal 
transportation conditions void warranty of suitable shipping condition. 


Complainant sold cauliflower. The cauliflower was shipped to respondent as a par- 
tial load. There was also a partial load. There was also a partial load of lettuce 
on the back of the truck. The shipment arrived with substantial decay to the 
cauliflower, but not to the lettuce. Since respondent accepted the lettuce it also 
accepted the cauliflower. 


Dennis Becker, Presiding Officer. 


Thomas R. Oliveri, Newport Beach, CA, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant sought an award 
of reparation in the amount of $3,622.56 in connection with the 
sale of a partial truckload of cauliflower in interstate commerce. 

Copies of the report of investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying li- 
ability to complainant. Because the amount claimed as damages 
was less than $15,000 the shortened method of procedure provided 
in section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are part 
of the evidence in the case, as is the Department’s Report of Inves- 
tigation. In addition, the parties were given the opportunity to file 
evidence in the form of verified statements. Complainant filed an 
opening statement and respondent filed an answering statement. 
Both parties were also given an opportunity to file briefs. Com- 
plainant did so. 


FINDINGS OF FACT 


1. Complainant, Bonita Packing Co., is a corporation with an ad- 
dress at P.O. Drawer E, Santa Maria, California. 

2. Respondent, Purity Supreme, Inc., is a corporation with an ad- 
dress at 200 Boston Road, North Billerica, Massachusetts. At the 
time of the transaction involved in this proceeding respondent was 
licensed under the Act. 
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3. On or about April 28, 1983, complainant sold to respondent 416 
cartons of Bonipak cauliflower C-12s at $8.00 per carton for a total 
price of $3,328, and 160 cartons of Bonipak cauliflower C-9s at 
$7.00 per carton for a total price of $1,120, plus $.20 per carton for 
the use of pallets and $.65 per carton for cooling, for a total con- 
tract price of $4,937.60, f.o.b. The cauliflower had been cooled on 
April 28, 1983 at Boni Kool Company’s cooler, and showed tempera- 
tures upon leaving the cooler of 35° to 37 °F. Armata Distributing 
Co., of Salinas, California was the broker. 

4. The cauliflower was shipped as a partial load on or about 
April 28, 1983, to respondent at its place of business in North Bil- 
lerica, Massachusetts, where it was received on or about May 3, 
1983, and subjected to a federal inspection. There was also a partial 
load of lettuce loaded on the back of the truck. 

5. The federal inspection was restricted to that portion of the 
load on the truck which related to the cauliflower, except that the 
lettuce which was also contained on the truck was inspected so as 
to ascertain its temperature. The federal inspection showed in per- 
tinent part that the temperature control unit was in operation, 
that the lettuce reflected temperatures of 39° to 41 °F., the 9 count 
cauliflower showed temperatures of 42°/45°/46 °F., and the 12 
count cauliflower showed in the top layers temperatures of 42°/43° 
and in the middle layers temperatures of 53°/57°/62°/71 °F. The 
condition of the cauliflower was stated to be: 

Curds creamy white to cream and compact, 9 COUNTS: Jacket 
leaves generally fresh and green, average 2%. Decay. Average 4% 
damage by brown curd discoloration. Average 2% damage by bruis- 
ing. Decay ranges in most samples none, many 11 to 22%, average 
6% affecting curds. 12 COUNTS: Jacket leaves mostly fresh and 
green. Average 12% damage by turning yellow to yellow jacket 
leaves. Decay of curds ranges in most samples 17 to 42%, some 
none, average 21%. Decay is Bacterial Soft Rot in various stages. 
As regards the grade the inspection certificate stated with respect 
to the cauliflower that it “meets quality requirements but fails to 
grade U.S. No. 1 only account of condition.” 

6. Respondent subsequently handled the goods for the account of 
whom it may concern through S. Strock & Co., rendered an ac- 
count of sales showing net receipts of $1,315.04, and remitted that 
amount to complainant. 

7. A formal complaint was filed in this proceeding on November 
29, 1983 which was within nine months of the time the cause of 
action herein accrued. 
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DISCUSSION 


This proceeding involves a transaction in which a partial truck- 
load of cauliflower arrived at destination with very high percent- 
ages of decay. With respect to 160 of the 576 cartons of cauliflower; 
i.e. those which were 9 count, the decay averaged 6%, affecting the 
curds. With respect to the remaining 416 cartons of cauliflower; i.e. 
those which were 12 count, the decay involving the curds averaged 
21%. The decay was Bacterial Soft Rot in various stages. Pursuant 
to 7 CFR § 51.543(2) the allowable percent of decay at point of 
origin for U.S. Commercial cauliflower is 1% affecting the curd. It 
is reasonable to permit approximately double the percent of decay 
allowed at point of origin at point of destination. Thus, the percent- 
age of decay in this transaction with respect to the cauliflower is 
far more than is permissible under the United States standards. 
The question for resolution is whether complainant or respondent 
is responsible for the high percentage of decay. 

Since there was lettuce as well as the cauliflower on board the 
truck, and since respondent accepted the lettuce, it also accepted 
the cauliflower. Salinas Lettuce Farmers Cooperative v. Larry Ober 
Company, 39 Agric. Dec. 65, 67-70 (1980). Having accepted the cau- 
liflower, respondent has the burden of proof to show both that it 
did not make good delivery and the extent of its damages. Theron 
Hooker Company v. Ben Gatz Co., 30 Agric. Dec. 1109, 1112 (1971); 
Rydell California Potato Co. v. The Kaufman-Brown Potato Compa- 
ny, 16 Agric. Dec. 1055 (1957). We believe it did not do so. 

Transportation of the cauliflower from California to Massachu- 
setts took approximately five days. There was no temperature re- 
corder known to be on board the truck. Therefore, it is not known 
at what temperature the goods were shipped. However, lettuce, 
which is a far more perishable commodity than is cauliflower, ar- 
rived at destination in good condition. The inspection showed that 
the lettuce had a temperature of 39° to 41 °F after partial unload- 
ing. Respondent argues that the good condition of the lettuce, as 
well as its relatively low temperatures at the time of inspection, re- 
flect that the temperature in the truck was maintained at a satis- 
factory level. Complainant, on the other hand, contends that since 
the lettuce was loaded at the back of the truck after the cauliflow- 
er had been loaded, it was placed in such a position as to block the 
free flow of air through the cauliflower, particularly in the middle 
layers where the temperature was between 53° and 71 °F., which is 
very high. 

Based on our analysis of the facts available we believe that the 
most likely reason the middle layers of cauliflower had such high 
temperatures was because the proper flow of air was blocked by 
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the way the lettuce was stacked. Respondent caused the lettuce to 
be loaded on the rear of the truck. The very high temperatures for 
the cauliflower in the middle of the truck with resultant high 
levels of decay can best be explained by complainant’s theory that 
the flow of air was blocked. This is particularly so since the cauli- 
flower along the sides of the truck had temperatures nearer the ac- 
ceptable range, and lower decay, indicating a better air flow.! 
Since abnormal transportation conditions void the warranty of suit- 
able shipping condition, we conclude that respondent is liable. See 
Six L’s Packing Company, Inc. v. Sloan Produce, Inc., 29 Agric. Dec. 
615 (1970). 

Respondent has paid complainant $1,315.04, leaving a balance of 
$3,622.56 due to complainant, and we find that respondent’s failure 
to pay this amount is a violation of section 2 of the Act for which 
reparation should be awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant as reparation $3,622.56, with interest thereon at the 
rate of 18% per annum from June 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 


Mecca Farms, INc., v. EMERSON H. E.uiotr d/b/a EMERSON ELLIOT 
Propuce, PACA Docket No. 2-6399. Decided July 18, 1984. 
Complainant failed to prove shipment—Dismissed. 


George S. Whitten, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $10,712.60 against respondent in con- 


1See page 57, Agriculture Handbook No. 105, U.S. Department of Agriculture, 
“Protecting Perishable Food During Transport By Motortruck”, November 1970, in 
which it is stated that “The rots and decays that attack cauliflower in transit are 
controlled or retarded when temperatures are held below 40 °F.” 
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nection with the alleged sale to respondent of one truckload of to- 
matoes in interstate commerce. 

A copy of the Department’s report of investigation was served 
upon the parties. A copy of the formal complaint was served upon 
respondent who filed an answer thereto denying any liability to 
complainant. 

The amount of damages claimed in the formal complaint does 
not exceed $15,000.00, and accordingly the shortened method of 
procedure provided in section 47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Under this procedure the verified pleadings of 
the parties are considered a part of the evidence in the case as is 
the Department’s report of investigation. The parties were given an 
opportunity to submit further evidence in the form of sworn state- 
ments and to file briefs. Complainant submitted an opening state- 
ment, respondent submitted an answering statement, and com- 
plainant submitted a statement in reply. Both parties filed briefs. 
The evidentiary materials submitted with respondent’s brief were 
not considered in arriving at the decision in this case because the 
time for submitting evidence had expired. 


FINDINGS OF FACT 


1. Complainant, Mecca Farms, Inc., is a corporation whose ad- 
dress is P.O. Box 3815, Lantana, Florida. 

2. Respondent, Emerson H. Elliott, is an individual doing busi- 
ness as Emerson Elliott Produce, whose address is P.O. Box 745, 
Casselberry, Florida. At the time of the alleged transaction in- 
volved in this case respondent was licensed under the Act. 

3. The informal complaint was filed on April 26, 1983, which was 
within nine months after the cause of action alleged herein ac- 
crued. 


CONCLUSIONS 


Complainant brings this action to recover the alleged purchase 
price of one carload of tomatoes which it asserts was sold to re- 
spondent on December 31, 1982, for shipment to Buy Fresh 
Produce, in Oklahoma City, Oklahoma. Complainant alleges that 
the tomatoes were shipped on December 31, 1982, in an Elton 
Slone, Inc. truck. Complainant submitted a copy of an invoice, 
number 6584, dated December 31, 1982, showing a sale to respond- 
ent of a truckload of tomatoes. However, nowhere in this proceed- 
ing did complainant state that this invoice was mailed to respond- 
ent. Respondent, in reply to the formal complaint, and consistently 
throughout this proceeding, denies that he has any records relating 
to the alleged tomato transaction. In addition respondent denies 
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that any transaction relative to such tomatoes ever took place. 
Thus, respondent, in effect denies receipt of complainant’s invoice. 

Complainant submitted an affidavit by Elton R. Slone of the 
trucking firm, Elton Slone, Inc., stating that on December 31, 1982, 
an employee of respondent telephoned him and ordered a truck for 
pickup of a load of tomatoes at the place of business of complainant 
for subsequent delivery in Oklahoma City, Oklahoma. Mr. Slone 
states that he dispatched such a truck, and that the tomatoes were 
delivered to Buy Fresh Produce in Oklahoma City, Oklahoma on 
January 3, 1983. Mr. Slone further states that on or about June 2, 
1983, he received payment from Emerson Elliott Produce for trans- 
portation charges incurred for such load. Complainant submitted 
as an exhibit to its opening statement a copy of the truck broker’s 
invoice, number 6719, which referenced complainant’s shipping 
ticket number 6584. This trucker’s invoice has the date December 
31, 1982 in the upper left hand corner, but is itself dated February 
21, 1983. It references the same quantity of tomatoes as was alleg- 
edly shipped by complainant. The amount of the invoice is 
$1,529.00, and stamped on the face of the invoice are the words 
“RECEIVED JUN 2, 1988 ELTON SLONE, INC. CK #3501.” Re- 
spondent in reply states that its: 

check’s (sic) number 3290 and 3501 reflect double payment to 
Elton Slone for our invoice number 3811. The second time it was 
paid, it was paid accurately due to the truck delivering short by 
eleven to twelve boxes, so reflected on check number 3501. Elton 
Slone owes Emerson Elliott Produce $1584.00 back. We have paid 
Elton Slone for no unknown load of tomatoes. If it occurred, it took 
place between Slone, complainant, and whoever else, not Emerson 
Elliott Produce. We pray that this ridiculous claim by complainant 
be dismissed. 

Respondent submitted copies of two checks, both of which refer- 
ence invoice #3811. The first check, number 3290, is dated March 
24, 1983, and is made payable to the order of Elton Slone in the 
amount of $1,584.00. The second check, number 3501, dated June 2, 
1983, is in the total amount of $3,829.00, and references two in- 
voices, the second of which is number 3811, and in parentheses 
after such number is the amount $1,529.00. Other than the diamet- 
rically opposed sworn affidavits, this is the extent of the pertinent 
evidence in this case. Both partics alleged that they could get evi- 
dence from Buy Fresh Produce, in Oklahoma City, Oklahoma, but 
neither party did so in a timely manner. 

Complainant, as the moving party, has the burden of proving the 
material allegations of the complaint by a preponderance of the 
evidence. Mendelson-Zeller Co. v. W. W. Rogers and Son, 36 Agric. 
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Dec. 941 (1977). We have carefully reviewed all of the evidence in 
this case and are unable to conclude that complainant has proven 
by a preponderance of the evidence that there was a sale to re- 
spondent. Accordingly, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


Mr. PLEASANT GROWERS & Packers INC. a/t/a COASTAL PACKING 
Co., v. Louis J. DeCarto & Sons Inc., PACA Docket No. 2- 
6465. Decided July 20, 1984. 


Market protection not proven—Reparations Awarded. 


Andrew N. Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $7,920 in connec- 
tion with the sale of two loads of tomatoes in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto 
denying liability. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the parties were given an opportunity to submit additional evi- 
dence in the form of verified statements as well as briefs, but elect- 
ed not to do so. 


FINDINGS OF FACT 


1. Complainant, Mt. Pleasant Growers & Packers Inc. a/t/a 
Coastal Packing Co., is a corporation whose address is P.O. Box 
5156, Hollywood, South Carolina. 

2. Respondent, Louis J. DeCarlo & Son Inc., is a corporation 
whose address is 154 Niagara Frontier Food Terminal, Buffalo, 
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New York. At the time of the transaction involved herein, respond- 
ent was licensed under the Act. 

3. On June 23, 1983, complainant sold to respondent two loads of 
tomatoes. One load, bearing complainant’s invoice number 309, 
consisted of 360 cartons of 5x6 combination at $10 per carton, 504 
cartons of 6x6 combination at $9 per carton and 576 cartons of 6x7 
combination at $7 per carton, plus $216 for pallets for a total of 
$12,384 f.0.b. The other load, bearing complainant’s invoice number 
310, consisted of 1,008 cartons of 6x6 combination at $9 per carton, 
72 cartons of 5x6 2’s and 3’s combination at $7 per carton, and 360 
cartons of 6x6 2’s and 3’s combination at $6 per carton, plus $216 
for pallets, for a total of $11,952 f.o.b. Nicholas Dotschay, Key 
Largo, Florida, acted as the broker. Complainant sent respondent 
invoices reflecting these contract terms. 

4. Complainant shipped the two loads of tomatoes in interstate 
commerce to respondent, where they arrived and were accepted. 
Respondent asked the broker to obtain a price adjustment from 
complainant. The broker contacted complainant’s salesman, 
Charles Pearce, and they agreed to a price reduction for both loads. 
For the load given complainant’s invoice number 309, it was agreed 
to reduce the prices of the 360 cartons of 5x6 combination to $7 per 
carton, the 504 cartons of 6x6 combination to $6 per carton, and 
the 576 cartons of 6x7 combination to $5 per carton, for a total, 
plus pallets, of $8,640. For the load given complainant’s invoice 
number 310, it was agreed to reduce the prices of the 1,008 cartons 
of 6x6 combination to $6 per carton, the 72 cartons of 5x6 2’s and 
3’s combination to $6 per carton, and the 360 cartons of 6x6 2’s and 
3’s combination to $5 per carton, for a total, plus pallets, of $8,496. 
The broker sent confirmations to the parties reflecting these ad- 
justments on June 28, 1983. 

5. In approximately the middle of July 1983, respondent returned 
complainant’s invoices relating to the two loads of tomatoes. Re- 
spondent altered the invoices to conform to the price adjustments 
arrived at through the broker, except that for the load given com- 
plainant’s invoice number 310, respondent noted that the price for 
the 360 cartons of 6x6 2’s and 3’s combination was $3 per carton 
rather than the actual adjusted price of $5 per carton. Enclosed 
with invoice number 309 was a July 12, 1983, check for $8,640 and 
for invoice number 310 a July 12, 1983, check for $7,776. Respond- 
ent also enclosed copies of the broker’s confirmations reflecting the 
adjusted prices. Complainant accepted the checks as the undisputed 
amount. 
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6. Respondent has not paid complainant the difference between 
its checks and the contract prices claimed by complainant or 
$7,920. 

7. A formal complaint was filed on November 2, 1983, which was 
within nine months from when the cause of action herein accrued. 


CONCLUSIONS 


Respondent denies owing the amount claimed by complainant. 
Respondent contends that the two loads were purchased with 
market protection and in accordance with these terms, the broker 
and complainant arrived at adjusted prices after the load arrived. 
Complainant claims that there never were any adjustments of the 
original contract prices. 

Respondent’s claim that the contract provided for market protec- 
tion is not supported by complainant’s invoices. Respondent re- 
ceived these invoices and returned them including numerous alter- 
ations of the listed prices, but did not note on such invoices that 
they should have reflected the existence of the alleged market pro- 
tection agreement. In addition, the broker, in a letter to the De- 
partment dated September 21, 1983, which is contained in the 
report of investigation, does not mention the existence of a contract 
term whereby complainant would protect respondent against a de- 
cline in the market price. However, the broker’s letter does cor- 
roborate respondent’s contention that complainant agreed to ad- 
justments in price and alleges that confirmations of adjustment 
were prepared and sent to complainant reflecting this. These con- 
firmations are contained in the record. Therefore, while the evi- 
dence does not support respondent’s claim that the contract provid- 
ed for market protection, it is clear that complainant agreed with 
the broker to price adjustments. Respondent, as the party claiming 
that the original contract terms were changed, has the burden of 
proving such change by a preponderance of the evidence. American 
Banana Co., Inc. v. Marvin Gray, 41 Agric. Dec. 539 (1982). We con- 
clude that respondent has sustained this burden. Respondent has 
paid complainant $8,640 for complainant’s invoice number 309, 
which conforms to the adjusted prices set forth in the broker’s con- 
firmation. For complainant’s invoice number 310, respondent has 
paid complainant $7,776, which is $720 less than the adjusted 
prices reflected in the broker’s confirmation Therefore, respondent 
is liable to complainant for $720, and its failure to pay this sum is 
a violation of section 2 of the Act, for which reparation should be 
awarded, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant as reparation, $720, with interest thereon at the 
rate of 13% per annum from August 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 


GitBAR Potato SALEs, INc. v. Commopiry MARKETING COMPANY, 
PACA Docket No. 2-6390. Decided July 20, 1984. 


Failure to satisfy part of installment contract—total contract in force—Repara- 
tions Awarded. 


George S. Whitten, Presiding Officer. 
Bernard G. O’Moray, Esq., Presque Isle, Maine, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION ORDER 


This is a reparation proceeding under the Perishable Agricultur- 


al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the total amount of $14,900 in connection with a 
transaction in interstate and foreign commerce involving the pur- 
chase of seed potatoes. 

A copy of the report of investigation made by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying li- 
ability to complainant. 

The amount claimed herein does not exceed $15,000 and there- 
fore the shortened method of procedure provided in section 47.20 of 
the Rules of Practice (7 C.F.R. 47.20) is applicable. Pursuant to this 
procedure the verified pleadings of the parties are considered a 
part of the evidence in the case as is the Department’s report of 
investigation. The parties were given the opportunity to file addi- 
tional evidence in the form of verified statements. Complainant 
filed an opening statement, respondent filed an answering state- 
ment, and complainant filed a statement in reply. Both parties 
filed briefs. 


FINDINGS OF FACT 


1. Complainant, Gilbar Potato Sales, Inc., is a corporation whose 
address is P.O. Box 1254, Presque Isle, Maine. 





GILBAR POTATO SALES v. COMMODITY MARKETING CO. 1251 
Volume 43 Number 4 


2. Respondent, Commodity Marketing Company, is a corporation 
whose address is 5200 Wilson Road, Room 402, Edina, Minnesota. 
At the time of the transaction involved herein respondent was li- 
censed under the Act. 

3. On or about January 7, 1983, complainant signed and forward- 
ed to respondent a written contract calling for the sale by com- 
plainant to respondent of 15,000 hundredweight, size 14% to 3% 
inch, Foundation Superior seed potatoes at $3.85 per hundred- 
weight f.o.b. The contract provided that shipment was to be from 
“Maine and New Brunswick, Can.” and the time of shipment was 
to be “February-Early March 1983”. On a line with the printed 
heading “Special Agreement, if any” complainant typed in the 
words “Price remains same, if seed fails to make foundation in 
Florida.” Approximately 2% weeks later complainant received 
back the written contract, signed by respondent, with two alter- 
ations which had been written in ink by respondent. The first of 
these alterations consisted of the words ‘“‘% from each” written in 
ink beside the words “Shipment from Maine and New Brunswick, 
Can.” The second alteration, which was written above the line call- 
ing for the special agreement, stated as follows: “Buyer has option 
of not taking if not foundation”’. 

4. Upon receiving the altered contract from respondent, com- 
plainant called respondent and it was agreed that an adjustment of 
$.25 per hundredweight would be made if the potatoes failed to 
pass Foundation specifications. The Maine seed potatoes did not 
meet Foundation specifications but the New Brunswick seed pota- 
toes did pass as Foundation. 

5. On or about February 24, 1983, complainant shipped to re- 
spondent one truckload containing 445.7 hundredweight of bulk po- 
tatoes from Maine, and respondent later made full payment to 
complainant for this shipment. 

6. During the first week of February respondent informed com- 
plainant by telephone that although it had originally sold the pota- 
toes covered by the subject contract to Richard Weller, Warehouse 
Point, Connecticut, Mr. Weller had gone into receivership in 
Canada and respondent would not sell the potatoes to him because 
of concern about getting paid. Respondent further stated that it 
would try to sell the potatoes to a different buyer. 

7. On or about March 2, 1983, complainant and respondent 
agreed by telephone that respondent would settle the contract for 
the balance of the Maine potatoes by paying complainant $.50 per 
hundredweight. On March 4, 1983, complainant sent to respondent 
an invoice which stated in relevant part as follows: 
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Regards to our telephone conversation, March 2, 1983, Refer- 
ence to our Agreed Settlement on Maine Superior Seed, Contract 
#S-228. 6,550 CWT at FIFTY CENTS (50¢) PER CWT $3,275.00. 

Respondent received this invoice and made no objection there- 
to. 

8. On or about March 11, 1983, complainant wired respondent re- 
questing shipping instructions for the balance of the Canadian po- 
tatoes consisting of approximately 7,000 hundredweight Foundation 
Superior seed which met contract specifications. Complainant ad- 
vised respondent that if shipping instructions were not received by 
12:00 noon, March 14, 1983, the potatoes would be sold on the open 
market for the account of respondent. On March 12, 1983, respond- 
ent replied to the wire, and stated that it considered the contract 
to be null and void due to complainant’s inability to supply the 
Maine Foundation Superior seed potatoes. 

9. On May 17, 1983, complainant sent to respondent an invoice 
covering the Canadian potatoes which read in relevant part as fol- 
lows: 

GRADE: N.B., Can. Seed; BRAND: N/B; VARIETY: Found. Su- 
perior; QUANTITY: 7500; SIZE-PACK: 100 lb.; PRICE: At $3.85 cwt 
FOB 3-16-83 Potatoes were sold for your account as confirmed by 
MAILGRAM-3-11-83 Seed Potatoes mentioned above, were sold for 
$2.30 cwt fob N.B. Can. Total Loss on seed Potatoes -7500-100 Ib. 
sks. at 1.55 cwt $11,625.00 
The Canadian Foundation seed potatoes were sold in Canada for 
$2.30 per hundredweight. 

11. The formal complaint was filed on April 25, 1983, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant claims that the parties entered into a verbal con- 
tract on January 7, 1983, which is accurately set forth in the writ- 
ten contract which it forwarded to respondent on that date. Re- 
spondent, however, maintains that the written contract which it re- 
ceived from complainant did not accurately set forth the agree- 
ment which the parties entered into on January 7, and states that 
the alterations which it made in ink on the face of the written con- 
tract do accurately reflect the prior oral contract. It is not neces- 
sary that we decide this issue due to subsequent developments 
which took place between the parties. First, complainant elected to 
subsequently treat the contract as calling for one-half of the pota- 
toes to be delivered from Maine and one-half from New Brunswick. 
In addition we conclude that respondent’s failure to reply to com- 
plainant’s March 4, 1983, invoice was indicative of the fact that 
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such invoice reflected accurately an adjustment which had been 
reached between the parties. Complainant billed respondent for 
6,550 hundredweight, which was less than the amount actually re- 
maining to be shipped. Accordingly, we find that respondent is 
liable to complainant for $3,275 on the Maine portion of the con- 
tract. 

Respondent’s claim that the remaining Canadian portion of the 
contract was null and void due to the failure of the Maine potatoes 
to make Foundation is not tenable. Complainant correctly points 
out in its brief that the contract was an installment contract (See 
U.C.C. Section 2-612) and the failure of the Maine portion to make 
Foundation in no way rendered the total contract null and void. 
Respondent’s failure to give shipping instructions in regard to the 
remaining 7500 hundredweight of Foundation seed potatoes from 
New Brunswick was a breach of the contract. 

The Uniform Commercial Code, Section 2-708, provides in rele- 
vant part that “the measure of damages for nonacceptance or repu- 
diation by the buyer is the difference between the market price at 
the time and place for tender and the unpaid contract price . . .” 
Complainant’s supplier in Canada resold the Canadian potatoes for 
$2.30 per hundredweight, and complainant has billed respondent 
for the difference between this amount and the original contract 
price of the potatoes, or a net amount of $11,625. We conclude that 
this accurately reflects complainant’s damages. The total amount 
owing from respondent to complainant is $14,900. Respondent’s 
failure to pay complainant such amount is a violation of section 2 
of the Act for which reparation should be awarded to complainant 
with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $14,900, with interest thereon at 
the rate of 138% per annum from April 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 


Fruit Sauap INc., v. SAxon Foops, INc., PACA Docket No. 2-6573. 
Decided July 18, 1984. 


Admission—Reparations Awarded. 


Andrew N. Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 
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Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $5,242 in connec- 
tion with a shipment of fruit sections in interstate commerce. A 
copy of the formal complaint was served upon respondent, which 
filed an answer thereto, admitting the material allegations of the 
complaint, including the indebtedness claimed by complainant. Ac- 
cordingly, the issuance of an order without further procedure is ap- 
propriate, pursuant to section 47.8(d) of the Rules of Practice (7 
CFR 47.8(d)). 

Complainant, Fruit Salad Inc., is a corporation whose address is 
274 Prospect Street, Lawrence, Massachusetts. Respondent, Saxon 
Foods Inc., is a corporation whose address is 85 Saxon Avenue, Bay- 
shore, New York. At the time of the transaction involved herein, 
respondent was licensed under the Act. 

The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order. On the basis of these facts, we con- 


clude that the actions of respondent are in violation of section 2 of 
the Act (7 U.S.C. 499b) and have resulted in damages to complain- 
ant of $5,242. Accordingly, within 30 days from the date of this 
order, respondent shall pay to complainant, as reparation, $5,242, 
with interest thereon at the rate of 13 percent per annum from De- 
cember 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 


HoRWATH AND Co., INc., a/t/a GONZALES PACKING Co. v. ADVANCE 
BROKERAGE, PACA Docket No. 2-6364. Decided August 10, 
1984. 

Damages to respondent approved—Reparations Awarded. 


G. Whitten, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, CA, for complainant. 
LeRoy Guadgeon, Esq., Northfield, IL, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
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timely complaint was filed in which complainant requests an 
award of reparation against respondent in the amount of $15,683.40 
in connection with the shipment of two truckloads of tomatoes in 
interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto 
denying liability to the complainant. 

Although the amount claimed as damages in the formal com- 
plaint exceeds $15,000.00, the parties waived oral hearing. The 
shortened method of procedure set forth in the Rules of Practice (7 
CFR 47.20) is therefore applicable. Under this procedure the veri- 
fied pleadings of the parties are considered a part of the evidence 
in the case as is the Department’s report of investigation. In addi- 
tion, the parties were given an opportunity to submit evidence in 
the form of sworn statements. Complainant filed an opening state- 
ment and respondent filed an answering statement. Respondent 
also filed a brief. 


FINDING OF FACT 


1. Complainant, Horwath and Co., Inc., is a corporation also trad- 


ing as Gonzales Packing Co., whose address is P.O. Box 58, Gon- 
zales, California. 

2. Respondent, Advance Brokerage, Inc., is a corporation whose 
address is P.O. Box 789, Glendale, Arizona. At the time of the 
transactions involved herein respondent was licensed under the 
Act. 

3. On or about October 8, 1982, complainant contracted to sell to 
respondent, for shipment to respondent’s customer in the Bronx, 
New York, one truckload consisting of 1,404 cartons of “SGM” 
brand mature green tomatoes, Red label, large and extra large, No. 
3 gassed, at $3.75 per carton, Plus $22.50 for a Ryan temperature 
recorder and $.20 per carton palletizing, for a total invoice price of 
$5,710.50, f.0.b. The tomatoes were shipped to respondent’s custom- 
er on October 11, 1982, at 10:30 p.m., from loading point in Califor- 
nia. The truckload of tomatoes arrived at the place of business of 
respondent’s customer, Farm Fresh Produce, Bronx, New York, on 
the evening of October 15, 1982. On October 18, 1982, at 3:45 a.m., a 
federal inspection was made on the tomatoes with the following re- 
sults in relevant part: 

WHERE INSPECTED: Hunts Point Applicant’s Store. 


Products Inspected: TOMATOES in cartons printed “SGM, Gon- 
zales Packing Co., Gonzales California, net wt 25 lb, Produce 
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of USA” stamped “Large X” designated number 3.” Appli- 
cant states 1440 cartons. 


Condition of Load: StaCked [sic] at above location. 
Condition of Pack: Fairly well filled. 
Temperature of Product: Ranges 54 to 55 °F. 


Condition: Average approximately 40% green and breakers, 15% 
turning and pink, 20% light red and red. 8 to 16% in most 
samples, none in some, average 10% soft. 4 to 20% average 
15% Watery Rot Late Blight Rot, and Gray Mold Rot in vari- 
ous stages. 


Remarks: Applicant states stock unloaded from Riggins Truck. 

5. On or about October 14, 1982, complainant contracted to sell to 
respondent and ship to respondent’s customer in Bronx, New York, 
one truckload containing 1,512 cartons of “Gonzales Pride” brand 
mature green tomatoes (1,224-25 lb. cartons of medium at $6.00 per 
carton and 288-25 lb. cartons of large at $8.00 per carton) plus 
$22.50 for a Ryan temperature recorder and $.20 per carton palle- 
tizing charges, for a total invoice price of $9,972.90. f.o.b. 


6. The tomatoes were shipped on October 15, 1982, at 2:45 p.m., 
from loading point in California to respondent’s customer, Farm 
Fresh Produce, Bronx, New York. The tomatoes arrived at the 
place of business of Farm Fresh Produce in Bronx, New York, on 
October 19, 1982, and were federally inspected on that date at 8:20 
a.m., with the following results in relevant part: 

WHERE INSPECTED: Hunts Point Mkt. Applicant’s Store 


Condition of Equipment: Temperature controls not in operation. 


Products Inspected: TOMATOES in cartons printed “Gonzales 
Pride, Gonzales Packing Co., Gonzales California, net wt 25 
Ibs, Produce of USA” stamped “Large” or “Med.” Applicant 
states 1512 cartons. 


Condition of Load: Through 2 pallets wide. 2 to 3 rows 9 layers. 
Lengthwise Crosswise load. 


Condition of Pack: Well filled. 
Temperature of Product: Ranges 58 to 60F. 


Condition: Average approximately 85% green and breakers, 10% 
turning and pink, 1 to 8% in most samples, none in some, 
average 4% decay. 4 to 16%, average 8% damage by numer- 
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ous slightly sunken discolored areas occurring over shoul- 
ders. 


Remarks: Inspection and certificate restricted to product and 
lading in 4 pallets being unloaded at time of inspection and 2 
pallets nearest rear doors. 

7. Respondent has made payment to complainant in the total 

amount of $2,175.20. ' 

8. An informal complaint was filed on March 10, 1983, which was 

within nine months after the causes of action alleged herein ac- 
crued. 


CONCLUSIONS 


Complainant brings this action to recover the purchase price of 
the tomatoes. Respondent maintains that it acted as broker rela- 
tive to the tomatoes, and although respondent admits that it 
agreed to “take the billing” from the shipper, it nevertheless main- 
tains that it is not liable to complainant as purchaser. The docu- 
mentation relative to the two tomato transactions is contrary to 
this contention by respondent (even respondent’s “confirmation of 
sale” shows under the heading “SOLD TO’-Advance Brokerage) 
and we find that respondent, and not Farm Fresh Produce, was the 
purchaser of the two loads of tomatoes. 

An additional reason why respondent claims it is not liable to 
complainant for the tomatoes concerns the special terms which 
were typed near the bottom of respondent’s two confirmations of 
sale and which stated as follows: “Advance to remit to shipper 
after load arrives in good condition and accepted by receiver with 
no exceptions.” Respondent attempts to pour into these words 
meaning which they simply will not bear. The sentence in no way 
states what is to happen when a load arrives in other than good 
condition or is not accepted by the receiver “with no exceptions.” 
In fact, in the context of this f.o.b. sale to respondent, the sentence 
is so ambiguous as to be virtually meaningless. 

The second load of tomatoes was inspected shortly after arrival 
at destination and the results of the federal inspection indicate 
that these tomatoes made good delivery. Respondent, however, con- 
tends otherwise. Respondent alleges that the tomatoes were to 
arrive with color. While complainant admits that normal gassing 
was not performed on the second load of tomatoes, complainant 
also maintains that such gassing was not ordered, but that to assist 
in color, complainant ordered the truck gassed and gave instruc- 
tions that it be vented after being in transit for twelve hours. Even 
if we accept respondent’s contention that color was ordered on the 
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second load of tomatoes, the federal inspection at destination, in 
disclosing “approximately 85% green and breakers,” confirms that 
the tomatoes did have color at the time of arrival. We find that re- 
spondent has failed to prove a breach of contract relative to the 
second load of tomatoes in regard to color. The other condition fac- 
tors reflected by the federal inspection at destination on the second 
load of tomatoes disclosed that such tomatoes made good delivery. 
Consequently we find that there was no breach of contract by com- 
plainant relative to the second load of tomatoes, and respondent is 
accordingly liable to complainant for the full purchase price of 
such tomatoes, or $9,972.90. 

The federal inspection at destination which covers the first load 
of tomatoes is indicative of a breach of contract on complainant’s 
part even though such inspection was made some two and one- 
third days after the tomatoes arrived. However, respondent has 
failed to submit an accounting covering the resale of such tomatoes 
by Farm Fresh Produce, and consequently we are unable to com- 
pute respondent’s damages. Anthony Brokerage, Inc. v. The Auster 
Company, Inc., 38 Agric. Dec. 1643 (1979); Genbroker Corp. v. Super 
Food Services, 38 Agric. Dec. 83 (1979). Accordingly, respondent is 
liable to complainant for the full purchase price of the first load of 
tomatoes, or $5,710.50. The total of the two invoices is $15,683.40. 
From this amount should be deducted the $2,175.20 which respond- 
ent has already paid to complainant. This leaves a balance of 
$13,508.20 which is due and owing from respondent to complainant. 
Respondent’s failure to pay complainant this amount is a violation 
of section 2 of the Act for which reparation should be awarded to 
complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $13,598.20, with interest thereon at 
the rate of 13% per annum from November 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 
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PropucE SPECIALISTS OF ARIZONA, INC., v. ANTON-ARGIRES Bros. & 
Co., INc., and/or JoHN R. Montes d/b/a/ Miramar FARM 
Sa.es, PACA Docket No. 2-6461. Decided August 10, 1984. 


Respondent had no contract—broker by failure to act responsibly became pur- 
chaser—Reparations Awarded. 
Andrew N. Stanton, Presiding Officer. 


Thomas. R. Oliveri, Newport Beach, CA, for complainant. 
Respondents (2), pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondents, in the alternative, in the amount 
of $2,865.60 in connection with a partial truckload of tomatoes in 
interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon each respondent. Respondent Anton-Argires 
Bros. & Co. Inc. filed an answer thereto denying liability. Respond- 
ent John R. Montes d/b/a Miramar Farm Sales failed to file an 
answer and was thus in default. 

Since the amount claimed as damages does not excced $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the parties were given an opportunity to submit additional evi- 
dence in the form of verified statements as well as briefs. Com- 
plainant filed an opening statement and respondent. Anton-Argires 


Bros. & Co. Inc. filed an answering statement. Complainant also 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Produce Specialists of Arizona, Inc., is a corpora- 
tion whose address is P.O. Box 1483 Nogales, Arizona. 

2. Respondent, Anton-Argires Bros. & Co. Inc. (hereinafter ‘“Ar- 
gires’”’), is a corporation whose address is 27-29 S. Water Market, 
Chicago, Illinois. At the time of the transaction involved herein, 
Argires was licensed under the Act. 

3. Respondent, John R. Montes d/b/a Miramar Farm Sales (here- 
inafter ‘“Miramar’’), is an individual whose address is 2520 Airline 
Drive, Houston, Texas. At the time of the transaction involved 
herein, Miramar was licensed under the Act. 
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4. On approximately April 27, 1983, complainant arranged with 
Miramar, acting as the broker, for the sale of a partial truckload of 
tomatoes, consisting of 432 cartons, to Argires for $2,865.60, f.o.b. 

5. On approximately April 27, 1983, Argires was contacted by 
Miramar concerning the partial truckload of tomatoes. Argires in- 
dicated that it would handle the tomatoes on a consignment basis 
only. 

6. Complainant prepared an invoice reflecting the information 
set forth in Finding of Fact 4 and sent it to Argires, which re- 
turned it on May 6, 1983, with the following comments written 
thereon: “5/6/83 Attention: Bookkeeper. We never bought any to- 
matoes from your firm. Please correct your records accordingly. 
Thank You. Anton-Argires Bros. Company Inc.” 

7. On approximately April 27, 1983, Miramar prepared a invoice 
for its brokerage fee of $64.80. The invoice showed that 432 cartons 
of tomatoes had been sold by complainant to Argires. An asterisk 
was noted next to complainant’s name. Miramar sent this invoice 
to complainant, but not to Argires. 

8. Complainant shipped the tomatoes in interstate commerce to 
Argires which refused to accept them. On April 28, 1983, at 12:32 
p.m., complainant’s Verne Miller sent the following telegram to 
Argires: “Bought for your account by John Montez Miramar Farm 
Sales Gardner truck license South Carolina 18013 departed Nogales 
Arizona 2 p.m. Wednesday 27 432 Mony brand cartons mature 
green tomatoes including 72 extra large $8 360 large $6 all basis 
f.o.b. plus 30 cents palletization.” On April 28, 1983, at 1:29 p.m. 
Argires sent the following telegram to Miramar: “In reply to your 
wire signed by Verne Miller we told your man that we will handle 
your tomatoes on a consignment basis only as you were long on to- 
matoes and did not know what to do with them. Advise if you want 
us to handle for account or place them elsewhere.” 

9. Argires never received the tomatoes, and they apparently were 
diverted to another buyer. 

10. Complainant has never received any payment for the 432 car- 
tons at issue. 

11. A formal complaint was. filed on October 27, 1988, which was 
within nine months from when the cause of action herein accrued. 


CONCLUSIONS 


The complaint is brought against Argires for the purchase price 
of $2,865.60 for a partial truckload of tomatoes which it allegedly 
bought from complainant. In the event Argires is found not to be 
liable, complainant alleges that Miramar should be held liable for 
failing to properly carry out the duties of a broker. 
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With respect to its claim against Argires, complainant, as the 
moving party, has the burden of proving the existence of the con- 
tract, a breach thereof by Argircs, and the resulting damages. New 
York Produce Trade Association, Inc v. Sidney Sandlcr, 32 Agric. 
Dec. 702 (1973). The existence of a contract requires that there be a 
meeting of the minds concerning the material terms of such con- 
tract. Triple E Produce Corp. v. Hills Supermarkets, Inc., t/a Hills, 
31 Agric. Dec. 449 (1972). It is clear that contract negotiations did 
not take place between the parties, directly, but through Miramar. 
While complainant asserts that it arranged with Miramar for an 
f.o.b. sale to Argires, Argires insists that it agreed to handle toma- 
toes for Miramar on consignment only, as it was at that time 
“flooded with them”. Argires contends that complainant was not a 
party to this arrangement, as its name was never mentioned by 
Miramar. Subsequent to these contract negotiations, complainant 
sent Argires an invoice, setting forth the contract terms which it 
understood to be in effect, but Argires returned the invoice, indi- 
cating thereon that it never agreed to an f.o.b. sale (Finding of Fact 
6). On April 28, 1982, complainant sent Argires a telegram, stating 
the alleged contract terms (Finding of Fact 8). Argires sent back a 
return telegram that same day to Miramar, stating that it had told 
complainant it was handling Miramar’s tomatoes on a consignment 
basis only (Finding of Fact 8). Complainant alleges that Miramar 
issued a confirmation of sale showing the contract terms as con- 
tended by complainant. However, the document issued by Miramar 
was not a confirmation of sale, but merely an invoice for broker- 
age. In its answer Argires denies having received this invoice, and 
its denial is supported by the fact that an asterisk is noted next to 
complainant’s name on such invoice, implying that it was sent to 
complainant alone for the payment of Miramar’s brokerage fee. On 
the basis of the entire record, we conclude that complainant has 
failed to sustain its burden of proving that a contract existed be- 
tween it and Argires. 

Argires is not liable for the value of the tomatoes in the absence 
of a contract, as it denies ever receiving or accepting them and 
there is no proof that it did so. To the contrary, complainant has 
admitted in a September 6, 1983, letter to its representative, West- 
ern Growers Association, that Argires did not accept the load: 
“Probably five days after shipment we did however hear from Mir- 
amar advising that Anton-Argires had refused the load after pur- 
chasing it stating that it had not actually bought the load. Mr. 
Montez said that this was not the case that they had in fact bought 
the load but that they Miramar, were placing the load elsewhere 
and that they would work it out. 
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As complainant has not met its burden of proof regarding the li- 
ability of Argires, the complaint against Argires must be dismissed. 

Complainant’s alternative claim against Miramar is that it vio- 
lated its broker’s duties and should be liable for the damages in- 
curred by complainant. The duties of a broker are set forth in 7 
CFR 46.28. Essentially, they are to negotiate a valid and binding 
contract, inform the parties of the contract terms, prepare and de- 
liver to the parties an accurate memorandum of sale, and advise 
the parties of any unforeseen developments. Western Tomatoes 
Growers & Shippers, Inc. v. CH. Robinson Company and/or North- 
west Produce Company, Inc:, 43 Agric. Dec. (1984). 

In determining whether Miramar violated any of its broker’s 
duties, we must rely on the evidence in the record, which does not 
include any statements from Miramar as it failed to respond to 
either the informal or formal complaints. Based upon this evidence, 
we must conclude that Miramar failed to negotiate a valid and 
binding contract and inform the parties of the contract terms. As 
we have noted, complainant claims that Miramar negotiated an 
f.o.b. sale to Argires, and Argires asserts that it agreed to handle 
the tomatoes on consignment for Miramar’s account. Therefore, 
there was obviously no meeting of the minds concerning the con- 
tract terms. It is also our conclusion that Miramar did not prepare 
an accurate memorandum of sale, as the only document in the 
record prepared by Miramar is an invoice for brokerage, which ap- 
parently was sent solely to complainant. The next question is 
whether Miramar’s breach of its broker’s duties resulted in the 
damages claimed by complainant. According to complainant, it 
never received any payment for the tomatoes after their rejection 
by Argires. It is highly doubtful that complainant would have 
shipped the tomatoes to Argires if it did not believe, based on Mira- 
mar’s representations, that a firm contract existed. We thus con- 
clude that complainant’s loss of $2,865.60 is directly attributable to 
Miramar’s breach of duty. Miramar is liable for the $2,865.60, and 
its failurc to pay such sum is a violation of section 2 of the Act, for 
which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent John R. 
Montes d/b/a Miramar Farm Sales, shall pay to complainant, as 
reparation, $2,865.60, with interest thereon at the rate of 18% per 
annum from June 1, 1983, until paid. 

The complaint against respondent Anton-Argires Bros. & Co. Inc. 
is hereby dismissed. 
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Copies of this order shall be served upon the parties. 


H.F. Smisson d/b/a Smisson Farms, v. Troy H. Criss & Sons, INc. 
PACA Docket No. 35-6433. Decided Aug. 10, 1984. 


Respondent’s claim as to incorrect variety and poor quality not proven—Repara- 
tions Awarded. 

G. Whitten, Presiding Officer. 

Robert A.B. Reichart, Macon, GA, for complainant. 

Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $16,800 in connection with the sale to 
respondent of one truckload of peaches in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying li- 
ability to complainant. 

Although the amount claimed in the formal complaint exceeds 
$15,000, the parties waived oral hearing and the shortened method 
of procedure provided in section 47.20 of the Rules of Practice (7 
C.F.R. 47.20) is applicable. Pursuant to this procedure the verified 
pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. The parties 
were given an opportunity to submit further evidence in the form 
of sworn statements. Complainant filed an opening statement. Re- 
spondent did not file an answering statement. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, H. F. Smisson, is an individual doing business as 
Smisson Farms, whose address is P.O. Box 868, Fort Valley, Geor- 
gia. 

2. Respondent, Troy H. Cribb & Sons, Inc., is a corporation whose 
address is P.O. Box 2908, Spartanburg, South Carolina. At the time 
of the transaction involved herein respondent was licensed under 
the Act. 
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3. On or about June 20, 1983, complainant sold to respondent one 
truckload of peaches containing 1,050 cartons of U.S. Extra No. 1, 
Coronet variety, 2% & up at the agreed price of $16 per carton, 
f.o.b. Fort Valley, for a total invoice amount of $16,800. 

4. The peaches were federally inspected while loaded on the 
truck between the hours of 5:00 p.m. and 7:00 p.m. on June 20, 
1983, at complainant’s place of business in Fort Valley, Georgia. 
Such inspection revealed in relevant part as follows: 


PRODUCT: Peaches 


BRAND OR STAMPING: Red Carpet Coronet 2%” & up US. 
Extra No. 1 


MANIFESTED: 1050 
TYPE & SIZE OF CONTAINER: % bu FBB 


SIZE, COUNT, RANGE, OTHER: Generally 2% to 2% inches in 
diameter undersize average within tolerance 


DEFECTS, DECAY, SOFT ROT DECAY: Average within toler- 
ance. No decay, 


GRADE: U.S. Extra No. 1, 2%” & up, 68% fancy color, Mostly 
hard, some firm. 


REMARKS: Meets Secretary’s Order, Meets Canadian Import Re- 
quirement, Pulp temp vary from 53 °F to 60 °F 

5. At respondent’s direction, the truckload of peaches was 
shipped on June 20, 1983, with no destination specified. While in 
route respondent directed the truckdriver to deliver the peaches to 
respondent’s customer in Vineland, New Jersey. The truckload of 
peaches was federally inspected at the place of business of respond- 
ent’s customer in Vineland, New Jersey on June 22, 1983, at 10:57 
a.m., with the following results in relevant part: 


TRAILER LIC.: S 97245 Florida 
KIND: Mech. Refrigerator 
WHERE INSPECTED: Applicant’s platform 


Condition of Equipment: Vents closed, doors open, temperature 
control unit in operation. 


Products Inspected: PEACHES in fiberboard cartons printed 
“Red Carpet Brand, Smisson Farms, Ft. Valley, Georgia 
31030, Produce of USA, % Bushel’ also marked “Coronet, 
2%” & UP.” Applicant’s count 1,050 cartons. 
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Condition of Load: Through lengthwise load, 6 and 7 rows, 6 to 8 
layers. 


Condition of Pack: Jumbled, well filled. 
Temperature of Product: Various locations range 45 °F. to 59 °F. 


Size: Generally 2% to 3%, mostly 2% to 2% inches in diameter. 
Undersize averages within tolerance. 


Quality: Mature, clean and generally well formed. Generally 5 to 
75% of surface blushed, pink or red color, with 50% or more 
of peaches showing 25% or more of surface blushed, pink or 
red color. Grade defects range 2 to 12%, average 8%, includ- 
ing 4% serious damage, consisting mostly of split pits, 
growth cracks and cuts. 


Condition: Mostly hard, some firm, few firm ripe. Ground color 
mostly green to light green, some turning yellow. Damage by 
bruising average 1%. Average 1% soft. No decay. 


Grade: U.S. Extra No. 1, 2% inch minimum. 


Remarks: Inspection and certificate restricted to product and 
lading in all layers in two stacks nearest rear doors and 
upper two layers in remainder of load. Labor furnished by 
applicant to make load accessible. 


6. Respondent has not paid complainant any part of the purchase 
price of the peaches. 

7. An informal complaint was filed on July 11, 1983, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent in its answer interposes only one defense to com- 
plainant’s action. This consists of the allegation that respondent 
made the transaction “believing the peaches to be of the Coronet 
variety and of excellent quality and color.” Respondent claims that 
the peaches were not of the Coronet variety and not of excellent 
quality and color. 

As to respondent’s contention concerning quality and color, the 
federal inspection at destination shows that the peaches met the 
requirements of the grade, and in addition, the federal inspection 
at shipping point shows that 63% of the peaches were fancy color. 
Respondent has failed to demonstrate that there was any special 
agreement between the parties herein calling for any color above 
that specified for U.S. Extra No. 1 peaches. 
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In an attempt to substantiate its allegation that the peaches 
were not Coronet variety, respondent submitted an unsworn letter 
from Arthur S. Vita of Vita-Wellbrock-Kearney, Inc., Hunts Point, 
Bronx, New York, to whom 300 boxes of the peaches were delivered 
subsequent to the New Jersey inspection. Mr. Kearney states that 
“We sampled the load and found it to be lacking in color, poor 
quality and not Coronet variety.” There is no showing that Mr. 
Vita possessed the qualifications necessary to ascertain the variety 
of the peaches. In addition respondent submitted an unsworn state- 
ment by Jack H. Watson, market manager, of the Greenville State 
Farmers’ Market, a division of the South Carolina Department of 
Agriculture, which stated in relevant part that when he viewed a 
portion of the load of peaches on June 28, 1983, he noted “the ap- 
pearance that the composition of the container represented more 
than one variety of peaches in contradiction to the carton mark- 
ings of Coronet, 2%’ UP.” There is also no showing that Mr. 
Watson was qualified to make a determination as to the variety of 
the peaches, and in addition, by this point in time, the origin of the 
peaches which appeared to be of a different variety must be called 
into question. We are forced to conclude that respondent has failed 


to sustain its burden of proving by a preponderance of the evidence 
that the peaches were not of the variety ordered. 

Since we have not found a breach of contract, and since respond- 
ent accepted the peaches, respondent is liable to complainant for 
their full purchase price, or $16,800. Respondent’s failure to pay 
complainant such amount is a violation of section 2 of the Act for 
which reparation should be awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $16,800, with interest thereon at the 
rate of 13% per annum from July 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 


Dew-Grow Inc. a/t/a CENTRAL WEsT PRODUCE, v. HERMAN BELL 
Inc., a/t/a M&M WuHoLgESALE Propuce, PACA Docket No. 2- 
6413. Decided August 14, 1984. 


FOB sale—purchaser responsible at point of shipment—Reparation Awarded. 


Andrew N. Stanton, Presiding Officer. 
Thomas Oliveri, Newport Beach, CA, for complainant. 
Respondent, pro se. 
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Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $1,670.40 in con- 
nection with a shipment of lettuce in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying li- 
ability. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the Parties were given an opportunity to submit additional evi- 
dence in the form of verified statements and to file briefs, but de- 
clined to do so. 


FINDINGS OF FACT 


1. Complainant, Dew-Grow Inc., a/t/a Central West Produce, is a 
corporation whose address is 1284 West Main, Santa Maria, Califor- 
nia. 

2. Respondent, Herman Bell Inc., a/t/a M&M Wholesale 
Produce, is a corporation whose address is 2613 Ludelle Street, Fort 
Worth, Texas. At the time of the transactions involved herein, re- 
spondent was licensed under the Act. 

3. On November 12, 1982, complainant sold to respondent 288 
cartons of iceberg lettuce at $5 per carton plus $.85 per carton for 
cooling and $.15 per carton for brokerage, for a total of $1,670.40, 
f.o.b. Sal Cortello, Inc., Clear Lake Shores, Texas, acted as the 
broker. 

4, Complainant loaded 288 cartons of lettuce for shipment to re- 
spondent on a truck operated by B. J. McAdams, Incorporated and 
driven by a Mr. Dunnam. Upon arrival of the truck on November 
16, 1982, respondent’s employee, Bob Garner, signed a receipt indi- 
cating that only 180 cartons had been received. Respondent unload- 
ed the truck and on November 17, 1982, at 7:00 a.m., had 175 car- 
tons of the lettuce federally inspected, which inspection found as 
follows, in relevant part: 


Lot Inspection 
WHERE INSPECTED: 2613 Ludelle St. 
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Products Inspected: Iceberg type LETTUCE in cartons printed 
“dew gro, 2 Dozen Heads, packed & shipped by Central West 
Produce, Santa Maria, California.” Applicant states 175 car- 
tons. 


Condition of Load: Stacked on pallets at above location. 
Condition of Pack: Fairly tight in layers. 
Temperature of Product: In various cartons, 44 to 46 'F. 


Condition: Heads or portions of heads not affected by condition 
defects are fresh and crisp. Wrapper Leaves: No decay. Head 
Leaves: Damage by rib discoloration ranges from 10 to 16 
heads per carton averages 52%. Decay ranges from 2 to 5 
heads per carton averages 14%. Bacterial Soft Rot, mostly in 
advanced, many in early stages. 


5. After the inspection, respondent conveyed the results to the 
broker, who contacted complainant. Complainant agreed to grant 
protection to respondent. 

6. Respondent dumped 37 cartons and sold the remaining 143 


cartons for $3 per carton. 

7. Complainant sent an invoice to respondent dated November 
16, 1982. On such invoice, complainant charged respondent for 288 
cartons at $5 per carton, plus $.65 per carton for cooling and $.15 
per carton for brokerage, for a total of $1,670.40, f.o.b. Respondent 
returned the invoice with numerous alterations showing 180 car- 
tons sold for $3 per carton, plus $.65 per carton for cooling and $.15 
per carton for brokerage. Respondent deducted $140.60 for 37 car- 
tons dumped, $88.80 for freight on the 37 cartons at $2.40 per 
carton, and the cost of a government inspection of $35, leaving net 
proceeds of $419.60. 

8. On November 18, 1982, B.J. McAdams, Incorporated, the truck- 
ing company, sent respondent a freight bill charging $1.75 per 
carton for 280 cartons, totalling $490. On that same day, it sent re- 
spondent another freight bill charging $1.75 per carton for only 180 
cartons, totalling $315. On the second bill was the following mes- 
sage: “We originally billed you on inv. # 13051-2 at an incorrect 
number of boxes. Please disregard that invoice and remit pay on 
this corrected billing. Thank you.” 

9. Respondent has never paid complainant the $1,670.40 which 
complainant claims to be due and owing. 

10. A formal complaint was filed on July 5, 1983, which was 
within nine months from when the cause of action herein accrued. 
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CONCLUSIONS 


Respondent admits that it purchased from complainant, through 
a broker, Sal Cortello, Inc., Clear Lake Shores, Texas, 288 cartons 
of lettuce at $5 per carton plus cooling and brokerage for $1,670.40, 
f.o.b. However, respondent claims that only 180 cartons were actu- 
ally delivered. Respondent also contends that the lettuce was in 
poor condition as indicated by a federal inspection and that, as a 
result, the broker agreed with complainant to grant respondent 
protection. Respondent asserts that it is liable for only $419.60 
based on its resales less appropriate deductions. Complainant 
denies being advised of condition problems or being requested to 
grant any adjustments. 

With respect to respondent’s claim that only 180 cartons were de- 
livered, the record contains two freight bills to respondent dated 
November 18, 1982, by B.J. McAdams, Incorporated, the trucking 
company. One is for 280 cartons of lettuce at $1.75 per carton for 
$490, and the other is for 180 cartons at $1.75 per carton for $315. 
The two invoices state that the shipping date was November 11, 
1982, and that the produce was delivered by 3495 1644 Dunnam. 
On the bill for the 180 cartons, the trucking company indicated 
that the earlier bill for 280 cartons was incorrect regarding the 
number of cartons involved (Findings of Fact 8). Respondent has 
also introduced into evidence a receipt signed by its employee, Bob 
Garner, which states that on November 16, 1982, 180 cartons of let- 
tuce were received by respondent (Finding of Fact 4). However, 
complainant has presented into evidence a bill of lading showing 
that on November 12, 1982, 288 cartons of lettuce were loaded on a 
B.J. McAdams, Incorporated truck, license 64442 IIl., signed by the 
driver, Dunnam (Finding of Fact 4). Based on this evidence, we con- 
clude that 288 cartons were loaded onto the truck, but only 180 car- 
tons were actually delivered to respondent. Apparently, sometime 
during the course of transit, 108 cartons of lettuce’ were lost. In 
f.o.b. sales such as this, complainant has the burden of showing 
that the produce was properly loaded on board the truck at ship- 
ping point. Thereafter, respondent is considered to be in possession 
of the load and bears the risk of loss. Veg-a-Mix v. Pupillo Fruit 
Company, 40 Agric. Dec. 1340 (1981). Therefore, in this case, re- 
spondent must be considered responsible for the 180 cartons of let- 
tuce apparently lost during transit. 

Regarding the 180 cartons which respondent admits were deliv- 
ered, respondent claims that because of their poor condition, as re- 
vealed by the November 17, 1982, inspection, complainant and the 
broker agreed that respondent was to be granted protection. This is 
confirmed by an April 26, 1983, letter by the broker which is con- 
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tained in the report of investigation. We interpret this to mean 
that respondent’s liability for these 180 cartons was to be limited to 
their actual value, as determined by the results of a prompt and 
proper resale. Respondent claims that it sold the lettuce for $3 per 
carton plus $.65 per carton for cooling and $.15 per carton for bro- 
kerage, or $684, but that 37 cartons had to be dumped. The need 
for dumping 37 cartons is supported by the results of the November 
17, 1982, inspection, which shows severe condition problems. There- 
fore, respondent properly deducted the resale value of these 37 car- 
tons, including cooling and brokerage, in the amount of $140.60. 
Respondent also deducted freight for the dumped cartons at $2.40 
per carton, but its freight bills reveal that it was charged only 
$1.75 per carton for freight. We will thus use this figure, for a total 
of $64.75. Respondent’s deduction of $35 for a government inspec- 
tion will not be permitted. Therefore, respondent’s net proceeds for 
the 180 cartons delivered are $684, less $140.60 and $64.75, or 
$478.65. 

For the 108 cartons which were not delivered to respondent, but 
for which we have held respondent to be liable, there is no evi- 
dence that they were deteriorated. Therefore, the protection agree- 
ment cannot be assumed to extend to them. We thus conclude that 
respondent is liable for the contract price of $5, plus $.65 per 
carton for cooling and $.15 per carton for brokerage, totalling 
$626.40. 

Respondent’s total liability for all 288 cartons is $478.65 plus 
$626.40, or $1,105.05, and its failure to pay complainant this sum is 
a violation of section 2 of the Act, for which reparation should be 
awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,105.05, with interest thereon at 
the rate of 13% per annum from December 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 
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HARKNESS-COLGATE-BARTELL, INC. a/t/a UNiTED PACKING Co., v. 
NicoLa RurFini d/b/a PLAINVILLE Propuce, PACA Docket No. 
2-6458. Decided August 14, 1984. 


Claim of purchase from broker not upheld—payment due complainant— Repara- 
tions Awarded. 


Andrew N. Stanton, Presiding Officer. 
Thomas Oliveri, Newport Beach, CA, for complainant. 
William V. Dworski, New Britain, CN, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation 
award against respondent in the amount of $1,905.20 in connection 
with the sale of a load of fruit in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent. Respondent initially failed to 
file an answer and was held in default, but the default was set 
aside and respondent filed an answer, denying liability. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 C.F.R. 47.20) is applicable. Pursuant to such procedure, 
the parties were given an opportunity to submit additional evi- 
dence in the form of verified statements as well as briefs. Com- 
plainant submitted an opening statement and respondent submit- 
ted an answering statement. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Harkness-Colgate-Bartell Inc. a/t/a United Pack- 
ing Co., is a corporation whose address is P.O. Box 8115, Fresno, 
California. 

2. Respondent, Nicola Ruffini d/b/a Plainville Produce, is an in- 
dividual whose address is Connecticut Regional Market, Hartford, 
Connecticut. At the time of the transaction involved herein, re- 
spondent was licensed under the Act. 

3. On June 22, 1982, complainant sold to respondent three lots of 
fruit consisting of 120 cartons of nectarines for $4 per carton, 50 
cartons of plums for $12 per carton, and 66 cartons of nectarines 
for $10 per carton, plus $.55 per carton for precooling and $.15 per 
carton for pallets, for a total of $1,905, f.o.b. The contract was made 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Volume 43 Number 4 


through Monte Brokerage Company, Nogales, Arizona (hereinafter 
sometimes referred to as ‘“Monte’’), acting as a broker. 

4. The fruit was loaded on board a truck bearing license number 
24785 NEB and, on June 22, 1982, was shipped from complainant 
in interstate commerce to respondent, who accepted it upon arriv- 
al. A bill of lading dated June 22, 1982, was issued by complainant 
and signed by the truckdriver. It indicated that the produce at 
issue was being shipped from complainant to respondent. 

5. On June 24, 1982, complainant sent respondent an invoice con- 
taining the contract terms specified in Finding of Fact 3 and indi- 
cating that it was the seller and respondent the buyer. The invoice 
made no mention of Monte. Respondent received this invoice and 
did not make any objection to it. 

6. Respondent has never paid complainant for the three lots of 
fruit. 

7. An informal complaint was filed on February 14, 1983, which 
was within nine months from when the cause of action herein ac- 
crued. 


CONCLUSION 


Respondent does not deny purchasing, receiving, and accepting 
the three lots of fruit involved herein and failing to pay complain- 
ant for them. However, complainant claims that it bought the fruit 
from Monte, representing itself as the seller, to whom it made pay- 
ment in full. Complainant contends that Monte was merely the 
broker and arranged the sale from complainant to respondent. 
Therefore, the decisive question is whether a contract existed be- 
tween complainant and respondent for the sale of these three lots 
of fruit. 

The record contains an undated invoice from Monte to respond- 
ent on which Monte is represented as the seller and respondent the 
buyer. The invoice lists the three lots of fruit involved here. The 
record also contains a July 21, 1982, check from respondent to 
Monte, on which is written that it is in payment for two invoices, 
one of which is the undated invoice from Monte referred to above. 
However, complainant asserts that it sent respondent an invoice on 
June 24, 1982, reflecting the sale of the three lots of fruit to re- 
spondent in the amount of $1,905.20. Respondent admits receiving 
this invoice and claims that it didn’t pay complainant because it 
had already paid Monte for the same load. However, although re- 
spondent does not state when it received complainant’s invoice, we 
can assume that it did so shortly after the date it was mailed, June 
24, 1982, and before respondent issued the July 21, 1982, check. 
This contradicts respondent’s assertion that it had already paid 
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Monte at the time it became informed that complainant was claim- 
ing to be the seller of the fruit. As respondent did not make any 
objection to complainant upon its receipt of complainant’s invoice 
showing the sale of the fruit by complainant, the invoice is consid- 
ered evidence of the contract terms reflected therein. Casey W. 
Woodwyk, Inc. v. Albanese Farms, 31 Agric. Dec. 311 (1972). A June 
22, 1982, bill of lading signed by the truckdriver (Finding of Fact 4) 
also shows complainant as the seller and respondent the buyer. On 
the basis of the evidence in the record, it is our conclusion that a 
contract existed whereby complainant sold respondent the three 
lots of fruit. 

Respondent’s acceptance of the fruit renders it liable to com- 
plainant for the contract price of $1,905.20. Respondent’s payment 
to Monte does not relieve respondent of its liability to complainant, 
and its failure to pay complainant $1,905.20 is a violation of section 
2 of the Act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,905.20, with interest thereon at 


the rate of 13% per annum from August 1, 1982, until paid. 
Copies of this order shall be served upon the parties. 


AIRDROME ORCHARDS, INC. v. ONEONTA TRADING CorpP., PACA 
Docket No. 2-6306. Decided August 16, 1984. 


Damages exceeded purchase price—Dismissed. 


George S. Whitten, Presiding Officer. 
Mathew M. Mclverney, Newport Beach, CA, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $47,079.20, in con- 
nection with the shipment of four truckloads of pears in interstate 
and/or foreign commerce. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of the 
report of investigation was also served upon complainant. Respond- 
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ent filed an answer to the complaint in which it denied owing the 
amount claimed. 

Although the amount involved in the complaint exceeds $15,000, 
the parties waived oral hearing, and the shortened procedure pro- 
vided in the Rules of Practice (7 CFR 47.20) is therefore applicable. 
Pursuant to such procedure, complainant filed an opening state- 
ment, and respondent filed an answering statement. Both parties 
filed briefs. 


FINDINGS OF FACT 


1. Complainant, Airdrome Orchards, Inc., is a corporation whose 
address is 610 East Gish Road, San Jose, California. 

2. Respondent, Oneonta Trading Corp., is a corporation whose ad- 
dress is P.O. Box 549, Wenatchee, Washington. At the time of the 
transactions involved herein, respondent was licensed under the 
Act. 

3. On or about July 27, 1982, respondent and complainant en- 
tered into a verbal contract by telephone whereby complainant 
agreed to sell to respondent 5,700 boxes of Airdrome Orchards 
Brentwood District California Bartlett Pears, sizes 90/110, in three 
separate shipments of 1,900 boxes each. The first shipment was to 
be made on or about July 29-30, 1982, and the second shipment 
would be contingent on the arrival condition of the first shipment. 
The price of the first shipment was to be $15 per box (later reduced 
by agreement of the parties to $14) plus $.70 per box for cooling 
and palletization and $35 for a Ryan recorder, f.o.b., San Jose, Cali- 
fornia Each of the two shipments was to be shipped in two trailers 
to Miami, Florida, where they were to be off-loaded by respondent 
and trans-shipped by respondent to Caracas, Venezuela. The pears 
were to be federally inspected at shipping point and in Miami, 
Florida, and were guaranteed by complainant to arrive green and 
hard in Miami and Caracas, assuming normal transportation. Con- 
tract destination was Caracas, Venezuela. 

4. On July 28, 1982, a federal inspection certificate was issued 
covering one-half of the first shipment of pears at shipping point. 
Such certificate stated in relevant part as follows: 


INSPECTION POINT: San Jose, Calif. 
TYPE OF CONVEYANCE: Federal State Lot; CONVEYANCE 


NUMBER: 723-088; INSPECTION BEGUN (HOUR, DATE): 
8:00 a.m. July 23, 1982; 


INSPECTION COMPLETED (HOUR, DATE): 1:15 p.m. July 28, 
1982; NAME OF APPLICANT: Airdrome Orchards, Inc.; 
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PRODUCT: Barlett Pears; LOADER’S COUNT: 924; 
CONTAINERS: TYPE: 415 bushel carton; 
MARKINGS: Airdrome; DECAY: none; 


GRADE: U.S. No. 1 Std. Pack Grade, Variety, Count; Pears gen- 
erally hard mostly light green, some green color. Mostly 
well, many fairly well formed. Defects average within toler- 
ance. Sizes noted, 90’s, 100’s, 110’s; lot 110. 


REMARKS: Pears meet the requirements of the Export Apple 
and Pear Act. 


The remaining one-half of the first load of pears was federally 
inspected and an inspection certificate issued on July 29, 1982, with 
the following results in relevant part: 


INSPECTION POINT: San Jose, Calif; TYPE OF CONVEY- 
ANCE: Federal State Lot; CONVEYANCE NUMBER 723- 
088, 724-088, 727-088; INSPECTION BEGUN (HOUR, 
DATE): 8:00 a.m. July 23, 1982; INSPECTION COMPLETED 
(HOUR, DATE): 8:40 a.m., July 29, 1982; 


NAME OF APPLICANT: Airdrome Orchards, Inc., 
PRODUCT: Barlett Pears; LOADERS COUNT: 924; 
CONTAINERS: TYPE: Standard Carton; 
MARKINGS: Airdrome; DECAY: None; 


GRADE: U.S. No. 1 Std Pack Grade Variety, Count Pears, mostly 
hard, some firm. Mostly light green, some green color. 
Mostly well, many fairly well formed. Defects average within 
tolerance. Sizes noted 90’s, 100’s, 110’s; lots 110, 112, 114, 115 


REMARKS: Pears meet the requirements of the Export Apple 
and Pear Act. 


5. The two truckloads of pears comprising the first shipment 
were shipped from San Jose, California on July 29, 1982. On 
August 2, 1982, at 11:30 a.m., one of the truckloads of pears from 
the first shipment was federally inspected in Miami, Florida with 
the following results in relevant part: 


TRAILER LIC.: H98971 Florida; KIND: Mech. Refr.; 
WHERE INSPECTED: Florida Cold Storage. 


Condition of Equipment: Temperature Control Unit In Oper- 
ation. 
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Products Inspected: PEARS in volume filled cartons printed 
“Airdrome Orchards Inc., San Jose, Calif. U.S. No. 1 
“Stamped” 90, 100, 110, Count, Bartlett.” 


APPLICANT STATES: 924 Cartons. 

Condition of Load: Through Lengthwise Load 7 Rows 6 Layers. 
Condition of Pack: Tight. Individual paper wrapped. 

Temperature of Product: At Doorways, Top 35 °F, Bottom 35 °F. 
Condition: Hard. Ground color is green. No decay. 


Remarks: Inspected during unloading process. 


The second trailer from the first shipment was federally inspect- 
ed on August 3, 1982, at 9:55 a.m., in Miami, Florida with the fol- 
lowing results in relevant part: 


TRAILER LIC.: L80358 Florida; KIND: Mech. Refr.; WHERE IN- 
SPECTED: Fla. Cold Storage Co. 


Condition of Equipment: Temperature Control Unit In Oper- 
ation. 


Products Inspected: PEARS in cartons printed “Airdrome Or- 
chards Inc. San Jose Calif.” Stamped “Barlett, 90, 100, 110 
Count, US No. 1, Fed-State Calif Inspection 723-088”. 


APPLICANT STATES: 924 Cartons. 


Condition of Load: Through Lengthwise Load 6 to 7 Rows 5 to 6 
Layers. 


Condition of Pack: Tight. Individually paper wrapped. 
Temperature of Product: At Doorways, Top 35 °F, Bottom 35 °F. 


Condition: Hard. Ground color is green. No decay. 


Remarks: Inspected during unloading process. 


6. The Ryan temperature chart covering the trailer which was 
federally inspected in Miami on August 2, 1982, showed tempera- 
tures throughout the transit period from California to Miami in 
the 38° range. The Ryan temperature chart covering the trailer of 
pears which was inspected in Miami on August 3, 1982, showed 
temperatures throughout the transit period in the 30 to 32° F. 
range with 2 brief elevations to 35 °F. and one brief elevation to 
42°F. 

7. The pears were unloaded from the two trailers and transferred 
to two pre-cooled ocean going containers at the place of business of 
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Florida Cold Storage in Miami. Respondent’s customer, Aztec Trad- 
ing Corporation, Miami, Florida, billed out the two ocean going 
containers on April 4, 1982, to its consignee Juan Adolfo Sosa Ji- 
menez, in Caracas, Venezuela. The ocean going containers were 
placed on the Coordinated Caribbean Transport, Inc. vessel Senator 
V. 7, which sailed for Venezuela from Miami on August 5, 1982. 
The vessel arrived in La Guaira harbor, Venezuela on August 13, 
1982, and the containers were transported to the consignee’s ware- 
house in Caracas, Venezuela, arriving on August 14, 1982, a Satur- 
day. On August 16, 1982, surveys were made of the two vessels by 
Orleans de Venezuela S. R. L., Surveyors Average Adjusters and 
Claims Agents. The first survey report applied to the container 
numbered “CCTW 581013”, which contained a temperature record- 
er numbered “DTR 404608,” and stated in relevant part as follows: 


PARTICULARS OF SURVEY 


Condition of Shipment upon discharge from vessel: APPARENT- 
LY GOOD 


* * * * * * * 


Date goods delivered to survey location: AUGUST 16, 1982 


Date and exact location of survey: MAIN MARKET OF COCHE, 
AUG 16, 1982 


* * * * * * * 


External Condition at final delivery: SOME PEARS WERE TOO 
RIPE SOME WERE ROTTEN 


* * * * 


Cause of Damage: FAST RIPENESS 
Duty Charged: Bs. 120.936, 50 
CLAIMS AGAINST CARRIER 


* * * * * * * 


If claim not filed on carrier, state why: TRANSIT TEMPERA- 
TURE PROPERLY MAINTAINED. 


* * * * * 


Rate of Exchange: US $1.00 x 4.30 
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On an attached “SCHEDULE OF DAMAGE” the survey 
showed under the heading “Joss by ripeness” an invoice value of 
$20,466.60, a “RECUPERATION VALUE” of $13,588.37 and a 
“Loss” of $6,878.23. The following statement was made under the 
heading “REMARKS”: 


THE TEMPERATURE RECORDER DTR 404608 WAS EXAM- 
INED. CONTAINER TEMPERATURE WAS PROPERLY 
MAINTAINED BETWEEN 34 AND 35 DEGREES FAHREN- 
HEIT THROUGHOUT TRANSIT. FRUIT TEMPERATURE 
WAS OBSERVED BETWEEN 34 AND 35 DEGREES FAHR- 
ENHEIT. CONSEQUENTLY, WE ONLY MAY ASSUME 
THAT EXCESSIVE RIPENESS WAS CAUSED BY BAD 
FRUIT QUALITY OR EVENTS PRIOR TO OCEAN SHIP- 
MENT. 


The second survey report applied to the container numbered 
“CCTW 581037” which contained a temperature recorder num- 
bered “DTR 404606” and stated in relevant part as follows: 


PARTICULARS OF SURVEY 


Condition of Shipment upon discharge from vessel: APPARENT- 
LY GOOD 


* * * * * * * 


Date goods delivered to survey location: AUGUST 16, 1982 


Date and exact location of survey: MAIN MARKET OF COCHE, 
AUG. 16, 1982 


* * * * * * * 


External Condition at final delivery: SOME PEARS WERE TOO 
RIPE SOME WERE ROTTEN 


* * * * 


Cause of damage: FAST RIPENESS 
Duty charged: BS. 120.936, 50. 
CLAIMS AGAINST CARRIER 


* * * * 
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If claim not filed on carrier, state why: TRANSIT TEMPERA- 
TURE PROPERLY MAINTAINED 


* * * * * 


Rate of exchange: US $1.00 x 4.30 


On an attached “SCHEDULE OF DAMAGE” the survey showed 
under the heading “LOSS BY RIPENESS” an invoice value of 
$20,460.60, a “RECUPERATION VALUE” of $2,397.67, a “Loss” of 
$18,068.93, and a “% damage” of “88.28%”. The following state- 
ment was made under the heading “REMARKS”: 


THE TEMPERATURE RECORDER DTR 40606 WAS EXAM- 
INED. CONTAINER TEMPERATURE WAS PROPERLY 
MAINTAINED BETWEEN 34 AND 35 DEGREES FAHREN- 
HEIT. THROUGHOUT TRANSIT. FRUIT TEMPERATURE 
WAS OBSERVED BETWEEN 34 and 35 DEGREES FAHREN- 
HEIT. CONSEQUENTLY, WE ONLY MAY ASSUME THAT 
EXCESSIVE RIPENESS WAS CAUSED BY BAD FRUIT 
QUALITY OR EVENTS PRIOR TO OCEAN SHIPMENT. 


8. With respect to each of the above loads the Venezuelan Certifi- 
cates of Survey showed duty of $28,124.77, Custom Agent fees of 
$1,106.54, Land Carrier costs of $465.12, and Survey fees of $383.72, 
for a total charge for each load of $30,080.15. 

9. On or about August 6, 1982, respondent placed with complain- 
ant an order for two additional 924 box truckloads of pears with 
the same contract specifications as on the first two truckloads, 
except the agreed price was to be $10.00 per crate, plus 70¢ per 
crate for cooling and palletizing, and $35.00 for Ryan recorders. On 
August 10, 1982, a federal inspection certificate was issued covering 
one trailerload out of the second shipment of pears at shipping 
point. Such certificate stated in relevant part as follows: 


INSPECTION POINT: San Jose Calif.; TYPE OF CONVEY- 
ANCE: Federal State Lot; CONVEYANCE NUMBER: 803-088, 
805-088, 806-088;INSPECTION BEGUN (HOUR, DATE): 10:00 
AM AUG. 3, 1982; INSPECTION COMPLETED (HOUR, 
DATE): 12:45 PM AUG. 10,1982; NAME OF APPLICANT: Air- 
drome Orchards, Inc. 


PRODUCT: Bartlett Pears 
LOADER’S COUNT: 924 
CONTAINERS: TYPE: STD Carton; MARKINGS: Airdrome 
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DECAY: None 
GRADE: U.S. No. 1 STD Pack 
GRADE, VARIETY, COUNT 


Pears mostly hard, some firm generally light green color. Mostly 
well, many fairly well formed. Defects average within toler- 
ance. Sizes noted 90’s, 100’s, 110’s, Lot 133 


Pears meet the requirements of the Export Apple and Pear Act, 
Canadian Import. 


On August 10, 1982, a federal inspection certificate was issued 
covering the other half of the second shipment of pears at shipping 
point. Such certificate stated in relevant part as follows: 


INSPECTION POINT: San Jose, Calif; TYPE OF CONVEY- 
ANCE: Federal State Lot; CONVEYANCE NUMBER: 805- 
088, 806-088; INSPECTION BEGUN (HOUR, DATE.) 8:00 
AM Aug. 5, 1982; INSPECTION COMPLETED (HOUR, 
DATE): 11:20 AM Aug. 10, 1982; NAME OF APPLICANT: 
Airdrome Orchards, Inc. 


PRODUCT: Bartlett Pears 

LOADER’S COUNT: 924 

CONTAINERS: TYPE: STD Carton; MARKINGS: Airdrome 
DECAY: None 

GRADE: U.S. No. 1 STD Pack 

Grade, Variety, Count 


Pears mostly hard, some firm. Generally light green color. 
Mostly well, many fairly well formed. Defects average within 
tolerance. Sizes noted 90’s, 100’s, 110’s; lots 133, 137 


Pears meet the requirements of Export Apple and Pear Act and 
Canadian Import. 


10. The two trailerloads of pears were shipped from San Jose, 
California on August 11, 1982. On August 17, 1982, at 10:20 AM, 
one of the trailerloads of pears was federally inspected at the place 
of business of Aztec Trading Corporation in Miami, Florida with 
the following results in relevant part: 


TRAILER LIC.: E-96901 North Carolina; KIND: Mech. Refr.; 
WHERE INSPECTED: Fla. Cold. Storage Platform 


Condition of Equipment: Temperature Control Unit In Operation. 
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Products Inspected: PEARS in 4/5 Bu. cartons printed “Airdrome 
Orchards Inc. San Jose Calif.” stamped “Bartlett, 90, 100, 
110, Size US No. 1.” APPLICANT STATES: 924 Cartons. 


Condition of Load: Through Lengthwise Crosswise Load 2 to 3 
Rows 6 Layers, on pallets, 2 pallets wide. 


Condition of Pack: Tight. Individually paper wrapped. 


Temperature of Product: At Doorways, Top 34 °F. Bottom 36°. 
Midway-Same. 


Condition: Hard to firm. Ground color is green to yellowish 
green. No decay. 


Remarks: Inspected during unloading process. 

On August 17, 1982, at 1:00 PM, a federal inspection certificate 
was issued covering the second trailer of the second shipment of 
pears, on the application of Aztec Trading Corporation in Miami, 
Florida. Such certificate stated in relevant part as follows: 


TRAILER LIC: M87349 Florida; KIND: Mech. Refr.; WHERE IN- 
SPECTED: Fla. Cold. Storage. 


Condition of Equipment: Temperature Control Unit In Operation 


Products Inspected: PEARS in 4/5 Bushel cartons printed “Air- 
drome Orchards Inc. San Jose Ca.” stamped “Bartlett 90, 
100, 110 Size”. APPLICANT STATES: 924 Cartons. 


Condition of Load: Through Lengthwise Crosswise Load 2 to 7 
Rows 4 to 8 Layers on pallets, 2 pallets wide. 

Condition of Pack: Tight. 

Temperature of Product: At Doorways, Top 35 °F, Bottom 36 °F, 
Midway-Same. 


Condition: Hard to firm. Ground color is green to yellowish 
green. No decay. 


Remarks: Inspected during unloading process. 
11. The formal complaint was filed on February 3, 1983, which 
was within nine months after the causes of action herein accrued. 
CONCLUSIONS 


Complainant brings this action to recover the purchase price of 
four trailerloads of Bartlett pears which it sold to respondent. No 
part of the purchase price of these pears has been paid by respond- 
ent to complainant. Respondent contends that the contract destina- 
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tion for the pears was Caracas, Venezuela, and further that com- 
plainant guaranteed that the pears would arrive hard and green 
both in Miami, Florida and in Venezuela. 

During the informal stages of the proceedings before the Depart- 
ment, respondent, after being notified of complainant’s informal 
complaint, filed with the Department a detailed reply to complain- 
ant’s allegations. Later, during the course of the informal handling 
of the proceeding, respondent filed what amounted to a detailed in- 
formal complaint alleging breach of contract on the part of com- 
plainant, and extensive damages in connection with the four trai- 
lerloads of pears totalling $65,627.93. This informal submission by 
respondent included a prayer for the award of damages. Although 
such submission failed to deduct the f.o.b. invoice cost of the four 
trailerloads of pears before computing the claimed damages, such 
claim, if proved in its entirety, would still call for a positive award 
to respondent of $18,548.73. Respondent did not renew this claim 
for damages when it filed its formal answer to the complaint, but 
did submit along with its answering statement a copy of the same 
claim which was submitted during the informal stages of this pro- 
ceeding. The Rules of Practice (7 CFR § 47.9) provide an opportuni- 
ty for a complainant to reply to a counterclaim which is included 
as a part of a formal answer. The Rules do not provide for an op- 
portunity to reply to an informal counterclaim. Although complain- 
ant had actual notice of respondent’s informal claim by service 
upon it of the Department’s report of investigation, respondent’s 
failure to include such claim as a part of its answer would entitle 
complainant to presume that the claim, insofar as it called for a 
positive award in respondent’s favor, had been dropped. We con- 
clude that the record contains no counterclaim on the part of re- 
spondent which is cognizable by us. The matters raised by respond- 
ent in its informal claim against complainant and repeated in re- 
spondent’s answering statement will be treated as a defense to the 
claim brought by complainant. 

The initial substantive questions for our consideration concern 
respondent’s claim that complainant guaranteed the pears would 
arrive hard and green in Miami and Venezuela, assuming normal 
transportation, and the related claim by respondent that the con- 
tract destination was Venezuela. Complainant contends that since 
the contract was f.o.b. California, the contract destination must of 
necessity be Miami, Florida, where respondent accepted and took 
possession of the pears. This claim is without any legal merit. 
There is nothing in the regulations relative to the definition of 
f.o.b. and “suitable shipping condition” which would indicate that 
the contract destination is of necessity identical with the point at 
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which a commodity is accepted. See 7 CFR 46.43(i) & (j); Rokke v. 
Higgins Potato Co., 18 Agric. Dec. 378 (1959); and Anonymous, 8 
Agric Dec. 841 (1949). Whether, in a given case, there is a specified 
contract destination which is beyond an intermediate acceptance 
point is basically a question of fact. 

In this case, complainant submitted several affidavits from 
Albert Caviglia, its president and the person who conducted con- 
tract negotiations on its behalf. Mr. Caviglia reiterated several 
times that there was never “any discussion or was it ever implied 
that at any juncture would Airdrome Orchards ever guarantee 
these pears to Venezuela.” Mr. Caviglia further stated that “it was 
my understanding that the inquiry as to our packing pears was rel- 
ative to a potential purchase of a sizeable order destined for Miami, 
and at that destination would be inspected and from there Oneonta 
was to ship their pears to Venezuela”. Elaborating on this point, 
Mr. Caviglia made the following statement: 

Not dealing in the export business to Central America, I was 
only going to guarantee these pears to Miami and at that point and 
time Oneonta would assume all risk, and presumably, assuming 
that risk would inherit the potential profit between their firm and 
their customer. At no time was I ever given the name of the con- 
signee in Venezuela, and, again, having no personal knowledge of 
any circumstances surrounding the shipment from Miami to Ven- 
ezuela, my only concern regarding the contracts was that under 
normal conditions our pears would be delivered and arrive in a 
merchantable condition in Miami, Florida. . . . In accordance with 
my understanding of this FOB contract Airdrome Orchards ful- 
filled its contractual obligation by delivering the two trucklots of 
pears to contract destination, Miami, Florida. At that time On- 
eonta accepted both trucklot shipments and I naturally presumed 
that this would be the last communication on these two loads of 
pears. 

Respondent’s view of the contract between the parties was quite 
different. Nick Davis, salesman for Oneonta, and David Uptegrove, 
director of sales for South America for Oneonta, both signed a 
sworn statement which was submitted as respondent’s answering 
statement. In this statement. these two employees of respondent 
maintained in part as follows: 

On the 27th day of July, 1982, Mr. Nick Davis, Oneonta Trad- 
ing, ordered 1900 boxes of California Bartlett pears from Mr. Al 
Caviglia, Airdrome Trans-Sales. Mr. Caviglia was told that the 
transit time to Miami was between 4-5 days by truck, 1-2 days 
would be necessary in Miami for unloading truck, loading ocean 
container, and transporting container to shipping company. The 
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vessel was sailing approximately the 5th day of August 1982. Sail- 
ing time was between 7-10 days depending on weekends. Total 
transit time from packing house to Venezuela would be between 14 
to 21 days. Therefore, pears must be green and hard for at least 21 
days. Mr. Al Caviglia said that this would be no problem. Airdrome 
Orchards had exported to Venezuela in the past and had no prob- 
lems. Mr. Nick Davis told Mr. Caviglia that federal inspections 
would be taken in Miami upon arrival, and if the pears were not 
green and hard at arrival they would be sold for Airdrome’s ac- 
count. Inspections would also be taken in Venezuela, and if the 
pears were not green and hard at arrival they would be rejected. 
At the time, this did not appear to bother Mr. Caviglia. He restated 
that his pears would arrive green and hard if proper temperatures 
were maintained... . 

. . . Because Oneonta Trading had never shipped California 
Bartlett pears before, we were very careful to ask detailed ques- 
tions of Mr. Al Caviglia concerning every aspect of the proper han- 
dling, transporting, and marketing of California Bartlett pears, es- 
pecially concerning the expected life of the pears. Mr. Al Caviglia 
was told repeatedly by Mr. Nick Davis and Mr. David Uptegrove of 
Oneonta Trading corporation, Mr Robert Weiss of Arthur J. Fritz 
& Co., and Mr. Tony Ortiz of Aztec Trading Corporation that the 
Airdrome Orchard California Bartlett pears must arrive into Ven- 
ezuela green and hard to allow adequate marketing or the pears 
would be rejected. Each time Mr. Al Caviglia guaranteed that his 
pears would arrive green and hard into Venezuela. 

Arthur J. Fritz & Co. acted as export agent for Oneonta Trading 
Corporation relative to the pears. Mr. Robert N. Weiss of Arthur J. 
Fritz & Co., submitted a sworn statement which was included as a 
part of the Department’s report of investigation. In this statement 
Mr. Weiss asserted that on July 27, 1982, at 9:00 AM, he received a 
call from Mr. Nick Davis of Oneonta informing him of the order 
for the first two trailerloads of Bartlett pears. Mr. Weiss further 
stated in relevant part as follows: 

9:45 AM. I called Mr. Tony Ortiz of Aztec Trading Corporation 
in Miami (Oneonta’s customer) and got the optimum delivery date 
in Miami. We also discussed the problems involved in reducing the 
transit time to a minimum. Mr. Ortiz voiced his concern about the 
shelf life of the pears because of the long transit time to Venezu- 
ela. 

11:09 AM. I called Mr. Al Caviglia of Airdrome Orchards. I in- 
troduced myself as Oneonta’s freight forwarder and explained that 
I would be responsible for all aspects of shipping the fruit. I then 
proceeded to go through my printed check-list of information for 
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suppliers, This includes confirming amounts, variety and sizes, re- 
minding of Oneonta’s requirements for highest quality fruit, giving 
address for where to mail the Federal Inspection and state phyto- 
sanitary certificate, ordering placement of Ryan recorders, and con- 
firming truck name and load time. In addition, I also gave addi- 
tional instructions at the request of Mr. David Uptegrove of On- 
eonta. I told Mr. Caviglia that these pears had to be able to remain 
hard and green for at least three weeks after date of shipment be- 
cause of the long transit time to Venezuela. Mr. Caviglia assured 
me that his pears would have no problem lasting that long. I asked 
for his recommendations regarding temperature. He replied that 
the containers should be set at 34°F. with a temperature range of 
34°-38°F., and that the pears would be fine as long as temperature 
did not go above 40°F. I reminded him that Oneonta wanted core 
temperatures taken at the time of inspection and these tempera- 
tures be put on the inspection certificates. 

In the afternoon I received a call from Mr. Tony Ortiz of Aztec 
Trading. He wanted to go over shipping instructions. We discussed 
ways to reduce the transit time to Venezuela. We realized that the 
shipment could take anywhere from 14 to 21 days because of vari- 
ations in inland transit, transshipment in Miami, delays in vessel 
sailings, and ocean transit. Mr. Ortiz expressed concern that the 
pears would remain hard and green if they were in transit for the 
full 21 days. 

1:08 PM. Using my centrex telephone system, I was able to call 
Mr. Caviglia at Airdrome with Mr. Ortiz still on the line. I in- 
formed Mr. Caviglia that I also had Mr. Ortiz on the line and we 
discussed his concerns in detail. . . I explained that even with this 
careful preparation, it still usually took 5 days inland transit to 
Miami, 2 days for transhipment and delivery to the steamship com- 
pany, 5-10 days ocean transit, 2-4 days for berthing, unloading, 
and inland transit in Venezuela for a total of up to 21 days. Mr. 
Caviglia emphatically assured us that his pears had very good pres- 
sure, were of the highest quality, would be carefully precooled, and 
would make the transit and still be hard and green. ... 

Also attached as an exhibit to the Department’s report of investi- 
gation was a sworn statement by Jose A. Ortiz, general manager of 
Aztec Trading Corp., respondent’s customer. Mr. Ortiz stated in rel- 
evant part as follows: 

On July 26th, David Uptegrove offered me, Brentwood Pears 
which he said, were just as good as Lake County Pears. . . . I gave 
an order to David for four containers loads. Two would be shipped 
immediately and the remaining two would be shipped if the first 
two arrived OK. I told David the pears would be Federally inspect- 
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ed upon arrival into Miami. If the pears were not green and hard 
upon arrival, I could not accept them. Also, the pears must arrive 
green and hard into Venezuela so they could be sold. 

Later on July 27th, I was talking with Bob Weiss (Oneonta’s 
Freight forwarder) we, were discussing shipping information. I told 
Bob I was concerned about the length of transit time and about 
California Pears. He said he personally did not know anything 
about California Pears but he could connect us with someone who 
did. At that time he arranged a conference call with Mr. Caviglia 
of Airdrome. Both, Bob and I told Mr. Caviglia of our concerns. Bob 
told Mr Caviglia about the different transit times. He informed Mr. 
Caviglia the transit time could take 21 days. I told Mr. Caviglia the 
pears must arrive green and hard into Venezuela to allow adequate 
time to sell the pears. Mr. Caviglia assured us that the Brentwood 
Pears were of very high quality and they would arrive into Venezu- 
ela in an excellent condition for selling. He said he had shipped 
Brentwood Pears into Venezuela for years and never had prob- 
lems... . 

We conclude on the basis of all of the evidence that complainant 
guaranteed that the pears would arrive both in Miami and in Ven- 
ezuela green and hard if transportation were normal. The first two 
trailerloads of pears were transported under normal conditions 
both as to temperature and time between California and Venezu- 
ela. The second two trailerloads of pears were transported under 
normal conditions between California and Miami. The first two 
trailerloads of pears arrived green and hard in Miami but subse- 
quently arrived in Venezuela showing considerable damage. We 
conclude that complainant breached the contract of sale relative to 
the first two trailerloads of pears. The second two trailerloads of 
pears arrived in Miami showing condition as “hard to firm. Ground 
color is green to yellowish green. No decay.” Since these pears 
were guaranteed to arrive in Miami “hard and green” we conclude 
that complainant breached the contract of sale relative to these 
pears also. 

Since respondent accepted all four trailerloads of pears in Miami, 
respondent became liable to complainant for the full purchase 
price of the four trailerloads of pears less proven damages resulting 
from complainant’s breach of the contract of sale. Since the second 
two trailerloads of pears were already showing yellowish green 
color in Miami, and thus were in breach of contract at that point, 
respondent elected not to ship the pears to Venezuela, but rather 
to turn the pears over to P. Tavilla Co., Inc., in Miami for resale. 
Although these two trailerloads of pears were inspected in Miami 
on August 17, 1982, P. Tavilla Co., Inc., did not pick up the pears 
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until August 20, 1982. Mr. Tavilla wrote to an official of this De- 
partment on May 9, 1983, and enclosed an accounting covering 
1344 cartons of the subject pears which was not dated. In the letter 
Mr. Tavilla stated as follows: 

Of the pears that I was able to sell, some were returned be- 
cause of their bad condition. The pears that I was not able to sell 
were donated to the Daily Bread Community Food Bank of Miami, 
but some of these had to be dumped. I am enclosing the accounting 
of sales. 

The accounting shows 969 cartons of the pears were sold at 
prices ranging from $15 per carton to $3 per carton, 92 cartons 
dumped, and 283 cartons donated, for a total of 1344 cartons. Gross 
sales were stated to be $8,651.50, from which there were deductions 
of $1297.73 for commission, $201.60 for handling charges, and 
$73.50 for “other inspections & dump certificate” leaving net pro- 
ceeds of $7,078.67. Although Mr. Tavilla states in his letter to the 
Department that he was asked to handle 1848 cartons of pears, he 
nowhere accounts for the remaining 504 cartons of pears. In addi- 
tion to the accounting itself not being dated, none of the sales re- 
corded on the accounting are dated. Although the accounting refers 
to the dump certificate, and states that 92 cartons of pears were 
dumped, the record does not contain a copy of any such certificate. 
The broad range of prices shown by the accounting together with 
the large number of dumped and donated pears and the unaccount- 
ed for 504 cartons of pears reflects a situation that is not supported 
by the two federal inspections on August 17, 1982, which showed 
the pears hard to firm with no decay. Although the yellowish green 
color in the pears shows that the ripening process was beginning to 
advance, there is nothing in the inspection which would warrant 
an accounting such as that rendered by P. Tavilla Co., Inc. The 
measure of damages for breach of warranty in regard to accepted 
goods is the difference at the time and place of acceptance between 
the value the goods would have had if they had been as warranted 
and the value they actually had. Pleasant Valley Coop. v. Robt. T. 
Cochran & Co., Inc., 41 Agric. Dec. 1208 (1982). There is no evidence 
in the record to indicate the actual value of the pears accepted, as- 
suming them to have been in the condition reflected by the federal 
inspections which were made approximately at the time of accept- 
ance. Accordingly, we conclude that respondent has failed to prove 
damages relative to these two trailerloads of pears. 

The first two trailerloads of pears were surveyed on August 16, 
1982, after arrival in Caracas, Venezuela. These surveys adequately 
show a breach of the contract of sale. In addition the surveys have 
attached schedules of damage which show a recuperation value of 
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$13,588.37 for one of the trailerloads and $2,397.67 for the other. 
These two amounts are deducted on the schedules of damage from 
the invoice value for each trailerload ($20,466.60 for each trailer) 
and a loss is computed on the basis of these figures in the amount 
of $6,878.23 for one trailer and $18,068.93 for the other. However, 
the surveys do not contain an accounting which would show how 
the recuperation values were derived. While complainant made no 
objection to the lack of accounting covering these two trailerloads 
nor to the survey itself, this does not alter the fact that respondent 
should have submitted an accounting from the Venezuelan resale. 
Accordingly, we have decided not to allow to respondent any of the 
loss reflected by the difference between recuperation value and in- 
voice value on the schedules of damage. However, this does not 
mean that respondent has not proven substantial damages in con- 
nection with complainant’s breach relative to these two trailer- 
loads of pears. Attached to the survey was a list of respondent’s 
costs for the two trailerloads of pears. If we factor out both the in- 
voice cost and the recuperation value and allow respondent only 
the duty charge, custom agent invoice, terrestrial carrier, and 
survey fees and expenses which it incurred in connection with the 
two trailerloads of pears, these amounts total $60,160.30. We be- 
lieve that it is appropriate to allow respondent damages in this 
amount. Since the total purchase price of the four trailerloads of 
pears amounted to $47,079.20, and respondent’s damages exceed 
this amount, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


Tony Virrano Co., v. Marttey & Qua.ity Propuce Co., INc., 
PACA Docket No. 2-6449. Decided August 14, 1984. 


Counterclaims must do formally filed to be considered. Contract destination need 
not be the same as place of acceptance. Contract destination is a question of fact. 
Breach of warranty is measured by comparing value of goods at time and place of 
acceptance. With value they would have had if they had been as warranted. Fail- 
ure to pay balance due—Reparations awarded. 


Based on the factual analysis it was concluded that the contract destination for the 
goods for determining whether they made good delivery was Miami, Florida 
rather than their overseas port. Since respondent accepted the goods in Miami, 
it was liable for the contract price less proved damages. 
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Andrew N. Stanton, Presiding Officer. 
Steven J. Fox, Esq., Columbia, MD, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $25,699 in connec- 
tion with shipments of perishable agricultural commodities in 
interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Although the amount claimed as damages exceeds $15,000, the 
parties waived oral hearing. Therefore, the shortened procedure 
provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is 
applicable. Pursuant to such procedure, the parties were given an 
opportunity to submit additional evidence in the form of verified 
statements as well as briefs. Complainant submitted an opening 
statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Tony Vitrano Co., is a corporation whose address 
is Maryland Wholesale Produce Market, Building B, Jessup, Mary- 
land. 

2. Respondent, Mailley & Quality Produce Co., Inc., is a corpora- 
tion whose address is 3150 V Street, N.E., Washington, D. C. At the 
time of the transactions involved herein, respondent was licensed 
under the Act. 

3. On March 21, 22, 23, 24, 25, 28, 30, 31, and April 1, 5, 6, and 8, 
1983, complainant sold loads of mixed produce to respondent for a 
total of $28,720, f.o.b. 

4, The loads of mixed produce were shipped by complainant in 
interstate commerce to respondent, which accepted them upon ar- 
rival. 

5. Respondent has paid only $3,021, leaving a balance of $25,699 
claimed by complainant to be due and owing. 

6. A formal complaint was filed on November 10, 1983, which 
was within nine months from when the causes of action herein ac- 
crued. 
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CONCLUSIONS 


The only evidence submitted by respondent in response to com- 
plainant’s allegations is respondent’s sworn answer, filed without 
exhibits. In its answer, respondent claims that the complaint 
should be dismissed because it was untimely brought. This is obvi- 
ously without merit, since the Act provides at 7 U.S.C. 499f(a) that 
the complaint shall be filed within nine months from when the 
cause of action accrued, and all the sales alleged by complainant 
took place within nine months prior to the November 10, 1983, 
filing of the formal complaint (See Finding of Fact 3). Respondent 
also urges that the complaint be dismissed because the person sign- 
ing the complaint on complainant’s behalf, Norman Vitrano, was 
not authorized to bring this action. This claim is also without 
merit, as Norman Vitrano is identified in the complaint as com- 
plainant’s vice president, and has sworn before a notary public that 
his allegations in such document are true. Respondent has present- 
ed no evidence at all to dispute Mr. Vitrano’s competancy. 

In response to the allegations of the complaint, respondent 
denies that it has violated the Act, but asserts that it can neither 
admit nor deny purchasing, receiving or accepting the produce and 
failing to pay for such produce. Respondent demands proof of com- 
plainant’s allegations. The record is replete with such proof, and 
includes complainant’s invoices to respondent for each transaction 
as well as statements to respondent requesting payment. Respond- 
ent is, therefore, liable for the purchase price of all the transac- 
tions in the complaint, or $28,720, less the $3,021 which complain- 
ant admits was paid, for a total of $25,699. Respondent’s failure to 
pay such sum is a violation of section 2 of the Act, for which repa- 
ration should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $25,699, with interest thereon at the 
rate of 13% per annum from May 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 
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VaLE Mayes & Company, INc. v. CENTRAL WV WHOLESALE 
Propuce, Inc., PACA Docket No. 2-6428. Decided August 16, 
1984. 


Delivery accepted—damages allowed—Net Reparations Awarded. Once acceptance 
is made, Buyer is liable for full contract, price less any damages caused by breach 
of contract by Seller. Proof of good condition on day of shipment is insufficient 
where contract calls for delivery in good condition. Breach of warranty is meas- 
ured by comparing value at time and place of acceptance with value the goods 
would have had if they had been as warranted. Federal inspection charges are not 
awardable in reparations actions. 


Complainant contracted to. deliver cantaloupes in US No. 1 condition. Product was 
inspected at origin by complainant and after a delay in delivery, respondent 
claimed they were not as warranted. 

Edward M. Silverstein, Presiding Officer. 

Complainant, pro se. 


William C. Martin, Esq., Sutton, West Virginia, for respondent. 
Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 799a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
$10,935.00 in connection with one transaction in interstate com- 
merce involving cantaloupes, a perishable agricultural commodity. 

Both parties were served with a copy of the Department’s report 
of investigation. In addition, respondent was served with a copy of 
the formal complaint and filed an answer thereto admitting liabil- 
ity to complainant in some amount with regard to the subject 
transaction but asking that this forum decide the amount of its li- 
ability based upon a record. 

Since the amount claimed as damages did not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) was followed. Pursuant to this procedure, 
the verified pleadings of the parties are considered a part of the 
evidence in the case, as is the Department’s report of investigation. 
In addition, the parties were given the opportunity to submit fur- 
ther evidence by way of verified statements. Complainant filed an 
opening statement, and respondent filed an answering statement. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Vale Mayes & Company, Inc., is a corporation 
whose mailing address is P.O. Box 966, Edinburg, Texas 78539. 
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2. Respondent, Central WV Wholesale Produce, Inc.,' is a corpo- 
ration whose mailing address is 106 West Main Street, Sutton, 
West Virginia 26601. At all material times, respondent was li- 
censed under the Act. 

3. On or about June 22, 1983, in the course of interstate com- 
merce, complainant sold respondent one truckload of U.S. No. 1 
cantaloupes on a delivered basis. The sale was negotiated through 
E.R. Albergotti, Inc., P.O. Box 2216, Roanoke, Virginia 24009, 
which issued a Brokers Standard Memorandum of Sale noting the 
above terms, and further indicating that the shipment was to con- 
sist of the following sizes of cantaloupes to be billed at the follow- 
ing prices: 13 pallets (56 cartons per pallet) 18s @ $10.10 per carton 
($7,352.80); 3 pallets (56 cartons per pallet) 12s @ $8.60 per carton 
($144,80); and 3 pallets (56 cartons per pallet) 15s @ $9.60 per 
carton ($1,612.80). If complainant were short of size 18s, it was to 
be permitted to make up the difference by delivering size 15s. 
Under the terms of the Brokers Memorandum, the total delivered 
price was $10,410.40. Copies of the memorandum were sent to each 
party, neither of which objected to the stated terms upon receipt 
thereof. 

4. On or about June 22, 1983, complainant shipped the following 
quantities of cantaloupes to respondent and billed it as indicated: 
168 cartons of size 12, “Jack Tar Brand,’ @ $8.50 per carton 
($1,428); 168 cartons of size 15, “Jack Tar Brand,” @ $9.50 per 
carton ($1,596), and 784 cartons of size 18,2 “Jack Tar Brand,” @ 
$10.00 per carton ($7,840). It invoiced respondent for a total deliv- 
ered price of $10,864. Although it received the invoice (No. 311), re- 
spondent did not raise any objection to the terms of the invoice. 

5. On June 22, 1983, at 5:00 p.m., a Federal-State Inspection was 
completed of 3,192 cartons of sizes 9, 12, 15 and 18 “Jack Tar” can- 
taloupes. The inspection had been started at 1:00 p.m. The canta- 
loupes were graded U.S. No. 1. The inspector further noted that the 
grade defects were “within tolerance,” that there was no decay, 
and that the cantaloupes showed “good internal quality.” A portion 
of the sizes 12, 15, and 18 cantaloupes was loaded on a truck oper- 
ated by Creasy Transport, which left complainant’s location at 
around 3:00 p.m. for respondent’s place of business. 


1In its answer, respondent states that its proper name is Central West Virginia 
Wholesale Produce, Inc. However, it was issued a PACA license as Central WV 
Wholesale Produce, Inc., because that was the name it used on its license applica- 
tion. 

2It is noted that complainant’s invoice reflects this size as “16,” however, it ap- 
pears that size 18 cantaloupes were shipped. 
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6. On Friday, June 24, 1983, the trucker notified respondent that 
he was prepared to deliver the cantaloupes on Saturday, June 25, 
1983. However, inasmuch as a parade was going to block access to 
respondent’s loading dock, the trucker, for $75.00, agreed to delay 
delivery until Sunday evening. At around 10:30 p.m. on Sunday, 
June 26, 1983, the trucker delivered the cantaloupes to respondent. 
The first 330 cartons unloaded were immediately transshipped to 
respondent’s customer, Buck’s Fruit Market, Huntington, West 
Virginia. Subsequent to the unloading of the cantaloupes, at ap- 
proximately 12:20 a.m., June 27, 1983, respondent’s employees de- 
termined that there were problems with the cantaloupes. Sometime 
thereafter, respondent requested a federal inspection of the canta- 
loupes at its location and at that of its customer. 

7. On June 27, 1983, at 9:00 a.m., 1,120 cartons of cantaloupes, 
sizes 12, 15 and 18, were federally inspected at respondent’s loca- 
tion and at the location of its customer, Buck’s Fruit Market, Hun- 
tington, West Virginia. The inspection certificate (No. F. 069142) 
which was issued subsequent thereto indicated that the cartons 
were marked, in pertinent part, “Jack Tar Brand Cantaloupes, 
Packed & Shipped by Vale Mayes & Co., Inc. * * *,” and that the 
temperature of the cantaloupes ranged 45° to 48°F. The inspector 
further noted that the condition of the cantaloupes was as follows: 

Mostly ripe and firm. Light green to yellow, mostly turning. 1 
to 4 melons (6 to 22%) in most cartons, none in some, average 10% 
damage by gray to black surface mold. Decay ranges 2 to 11 melons 
(11 to 61%) in one half of cartons, none in remainder, average 16% 
Fusarium Rot, Cladosporium Rot, or Rhizopus Rot in various 
stages. 

Respondent expended $71.00 for the inspection. 

8. Respondent notified Tom Powell of E.R. Albergotti as to the 
results of the inspection at its customer’s location, but did not 
inform Mr. Powell of the results of the completed inspection. Mr. 
Powell notified complainant as to the reported condition of the can- 
taloupes. 

9. Respondent sold the 1,120 cartons of cantaloupes for a total 
price of $8,432.50. 

10. On or about August 1, 1983, respondent deducted its $71.00 
cost for the inspection of the cantaloupes covered by complainant’s 
invoice No. 311 from its payment to complainant for another trans- 
action which was covered by complainant’s invoice No. 292. 

11. A formal complaint was filed on September 22, 1983, which 
was within nine months after the cause of action herein accrued. 
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CONCLUSIONS 


The first issue for discussion concerns whether respondent ac- 
cepted the load of cantaloupes, and if so how many cartons it ac- 
cepted. The Broker’s Memorandum called for complainant to ship 
respondent 1,064 cartons of cantaloupes. However, complainant 
shipped 1,120 cartons. Respondent did not deny accepting all of the 
cantaloupes shipped. It also unloaded all of them, it sold all of 
them, and it failed to convey any rejection to complainant. Conse- 
quently, we must hold that respondent accepted all of the canta- 
loupes shipped. Barkley Co. of Ariz. v. Phil Dattilo & Co., 28 Agric. 
Dec. 537 (1967); James Macchiaroli Fruit Co. v. Oasis Gardens, Inc., 
34 Agric. Dec. 390 (1975); Jarson v. Tavilla, 30 Agric. Dec. 1360 
(1971). Having accepted the cantaloupes, respondent is liable to 
complainant for the full contract price less any damages caused by 
a breach of contract by complainant. R. Houston v. S. Waldron. 32 
Agric. Dec. 1592 (1973). As to the contract price, complainant billed 
respondent ten cents less per carton than'was noted as the contract 
price on the Broker’s Memorandum by the broker. We will accept 
complainant’s invoice price ($10,864.00) as the parties’ agreed con- 
tract price. 

Complainant submits that the cantaloupes it delivered to re- 
spondent met contract requirements. As proof thereof, it refers to a 
Federal-State shipping point inspection done the day of the ship- 
ment. However, inasmuch as the transaction called for complain- 
ant to deliver the cantaloupes in U.S. No. 1 condition, such proof is 
not sufficient. This is especially true in the instant case where the 
destination point inspection reveals 16% decay plus 10% mold 
damage. Complainant, in further support of its position alleges that 
the delay in respondent’s accepting delivery caused the cantaloupes 
to deteriorate. However, the delay in delivery was at most only 36 
hours, and during that time the cantaloupes remained in a refrig- 
erated truck. Although the tape from the Ryan recording thermom- 
eter was not submitted, the evidence submitted by complainant in- 
dicated that the temperature was properly maintained during this 
time. Inasmuch as the cantaloupes were in-transit for only around 
103 hours, including the 36 hour delay, during which time they 
were properly refrigerated, it must be concluded that complainant 
breached the parties’ contract by shipping cantaloupes which failed 
to grade U.S. No. | on arrival since on arrival over one quarter of 
the load showed damage by mold or decay. Because of the large 
amount of damage reflected in the Monday inspection, we conclude 
that even if the cantaloupes had been inspected on Saturday morn- 
ing, they would not have graded U.S. No. 1. See 7 C.F.R. § 
51.476(a\(2) for tolerances on delivery of cantaloupes. 
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The measure of damages for a breach of warranty with respect to 
accepted goods is the difference at the time and place of acceptance 
between the value of the goods accepted and the value they would 
have had if they had been as warranted. J. Kallish & Sons v. 
Jarosz Produce, 26 Agric. Dec. 1285 (1967); U.C.C. § 2-714. As to the 
value the goods would have had if they had been as warranted, 
there being no other evidence available,? we will accept the par- 
ties’ agreed delivered purchase price, Gridley v. Zeidenstein, 30 
Agric. Dec. 1917 (1971), or $10,864.00. The value of the goods accept- 
ed may be evidenced by the net proceeds received on a prompt and 
proper resale. Kirby & Little Packing Co. v. United Fruit & Prod., 
16 Agric. Dec. 1066 (1957). 

There is no dispute that respondent sold the cantaloupes for a 
gross price of $8,432.50. Against this amount, respondent has 
charged the cost of the Federal inspection ($71.00) and claims a 
20% handling charge. Complainant opposes the charging of the fed- 
eral inspection against the gross receipts. Since the Department 
has long held that such charges are not awardable as damages, we 
must hold that respondent is not entitled to claim such damages 
here. Falk-Anderson Co. v. James Tozzi and Co., 5 Agric. Dec. 831 
(1946).4 

Respondent is entitled to a reasonable handling charge. PACA 
Doc. No. 4768, 7 Agric. Dec. 1092 (1948). Respondent claims a 20% 
handling charge as reasonable, and complainant has not opposed 
such a claim. We, therefore, find that a 20% handling charge 
should be deducted from the gross proceeds of the cantaloupes’ 
resale. 

The value of the cantaloupes delivered to respondent is $6,689.20, 
which is the result of a prompt and proper resale ($8,361.50), less 
the 20% handling charge ($1,672.30). 

Respondent’s damage is $4,174.80, or the difference between the 
agreed contract price ($10,864.00) and the net proceeds from the 
resale of the cantaloupes ($6,689.20). Subtracting respondent’s 
damage from the agreed contract price leaves a balance due com- 
plainant of $6,689.20 from respondent. Respondent’s failure to pay 


3 Respondent has submitted documentation of the wholesale prices for which it 
could have sold the cantaloupes. However, such a price would include a profit for 
respondent and such an item is not cognizable in these proceedings except under 
special circumstances not present here. Joseph A. Del Vecchio v. Battleground 
Farms, 16 Agric. Dec. 1135 (1957). 

* But, cf., Hunter Produce v. National Produce, 17 Agric. Dec. 1178 (1958): seller 
liable for inspection fee where inspection made prior to agreement to rescind con- 
tract; and Bushwick Commission Co. v. National Produce Co., 19 Agric. Dec. 36 
(1960): inspection fee allowed as part of the cost of resale of rejected goods. 
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complainant this amount is a violation of section 2 of the Act for 
which reparation plus interest should be awarded. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
complainant $6,689.20 as reparation plus interest at the rate of 
13% per annum from August 1, 1983, until paid. 

Copies of this order shall be served on the parties. 


PryFFer Bros. v. Best Propuce DistrRIBUTING and/or STEVEN A. 
BAKER d/b/a WESTERN VEGETABLE MARKETING, PACA Docket 
No. 2-6361. Decided August 16, 1984. 


Failure to file complaint within nine months after course of action accrues creates 
a jurisdictional bar which prevented secretary from hearing complaint. Cause of 
action accrues when a party fails to carry out a duty which it owes to another. 
Respondent had burden of proof to show accord and satisfaction. To show accord 
and satisfaction one must show payment was accompanied by acts and declara- 
tions as amount to a condition that acceptance will mean full satisfaction of in- 
debtedness. 


Counterclaim of untimely filing denied—one respondent dismissed—Reparation 
Awarded. 


Respondent claimed reparations complaint alleging failure to pay for shipments of 
brussell sprouts was not filed within nine months of accrual of cause of action and 
that the parties agreed to an accord and satisfaction for two additional shipments. 
Therefore, complaint was dismissed as to these transactions. However, respondent 
held liable for another transaction because it failed to prove accord and satisfaction 
as regards a partial payment. 

Edward M. Silverstein, Presiding Official 

Robert E. Bosso, Esq., Santa Cruz, CA, for complainant. 

Mathew M. McInerney, Newport Beach, CA, for respondents. 


DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondents in the amount of $8,297.60 in con- 
nection with eight transactions in interstate commerce involving 


shipments of Brussels sprouts, a perishable agricultural commodi- 
ty 


A copy of the formal complaint was served upon each of the re- 
spondents, but they failed to file a timely answer. However, before 
a Default Order could be issued, the respondents filed a joint peti- 
tion seeking reopening after default. By order dated August 3, 
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1983, the respondents’ petition was granted and the respondents’ 
answer was ordered to be filed. A copy of the report of investiga- 
tion prepared by the Department was served upon each of the par- 
ties. 

Since the amount claimed as damages did not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) was followed. Under this procedure the 
verified pleadings of the parties were considered a part of the evi- 
dence in the case, as was the Department’s report of investigation. 
In addition, the parties were given the opportunity to submit fur- 
ther evidence by way of verified statements. Complainant filed an 
opening statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Pfyffer Bros., is a partnership composed of Fred 
Pfyffer and Joseph Pfyffer whose mailing address is P.O. Box 879, 
Santa Cruz, California 95061. 

2. Respondent, Steven A. Baker, is an individual doing business 
as Western Vegetable Marketing whose mailing address is 600 
South Main Street, Suite 4, Salinas, California 93901. 

3. Respondent, Best Produce Distributing, is a partnership com- 
posed of Steven A. Baker, Steve Davidson, Berner Tribble, and Don 
Urrey, whose mailing address is P.O. Box 2131, Salinas, California 
93902. 

4, At all material times, each respondent was either licensed 
under the Act or operating subject to being licensed under the Act. 

5. On the following dates, complainant, by written contract, sold 
to respondent Steven A. Baker d/b/a Western Vegetable Market- 
ing the following described lots of Brussels sprouts, “Freds Pride” 
label, for the f.o.b. price indicated: 


Shipment Date Number of _F.0.B. Price Total F.O.B. 
(1981) Cartons Per Carton Price 


$1,400.00 
1,625.00 
1,300.00 
1,200.00 
720.00 
1,800.00 
1,800.00 
2,850.00 


$12,695.00 


6. All eight shipments were received and accepted by respondent 
Steven A. Baker d/b/a Western Vegetable Marketing. However, as 
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to some of the shipments, the complainant admits that respondent 
Steven A. Baker d/b/a Western Vegetable Marketing is entitled to 
certain credits. These credits are as follows: 


Amount to 
Shipment Date (1981) Be Rretied 
Respondent 

$300.00 

594.00 

964.50 


771.40 
538.25 


$3,168.15 


7. Payment for all eight shipments was due within thirty days 
after receipt. Respondent Steven A. Baker d/b/a Western Vegeta- 
ble Marketing has paid complainant $1,229.25 with regard to the 
subject eight shipments of Brussels sprouts. 

8. Each of the eight shipments of Brussels sprouts either moved 
in interstate commerce, or was sold with the comtemplation that it 


would move in interstate commerce. 
9. The informal complaint was filed on September 9, 1982, which 
was within nine months after the causes of action herein accrued. 


CONCLUSIONS 


The first issue which must be discussed is whether the complain- 
ant has stated a cause of action against respondent Best Produce 
Distributing. The complainant has alleged that it made the eight 
subject sales to respondent Steven A. Baker d/b/a Western Vegeta- 
ble Marketing. Its only allegation with regard to respondent Best 
Produce Distributing is that this respondent “is the successor in in- 
terest to all the assets and obligations of’ respondent Steven A. 
Baker. Respondents, in their answer, denied this allegation and 
complainant has failed to submit any further evidence in this 
regard. We, therefore, conclude that the complainant has failed to 
prove that respondent Best Produce Distributing was obligated to it 
as to any of the subject transactions. Thus, the complaint as to re- 
spondent Best Produce Distributing should be dismissed. 

As to the shipments of November 25, 1981, November 27, 1981, 
December 1, 1981, December 7, 1981, and the two shipments made 
on December 8, 1981, the only defense alleged by the respondent 
Steven A. Baker d/b/a Western Vegetable Marketing (hereinafter 
referred to as “respondent”) is that the complaint was untimely 
filed. The Act requires that complaints must be filed within nine 
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months of the time when a cause of action accrues. (7 U.S.C. 
§ 499f(a)). The failure of a complainant to meet this requirement 
creates a jurisdictional bar which prevents the Secretary from 
hearing its complaint. See, Immokalee Vegetable v. Rosenthai, 29 
Agric. Dec. 483 (1970). The cause of action in each instance accrues 
when a party fails to carry out a duty which it owes towards the 
other party. Freshpict Foods v. Consumers Produce, 29 Agric. Dec. 
163 (1970). 

Complainant alleged that the respondent has failed to make cer- 
tain payments to it and that such failures to pay were in violation 
of the Act. Without stating any facts to support his allegation, re- 
spondent alleges that the complaint as to the transactions noted in 
the last paragraph were untimely filed. In its sworn opening state- 
ment, complainant stated that payment for each of the eight trans- 
actions was not due until thirty days after receipt thereof. Since re- 
spondent did not submit any evidence to counter complainant’s as- 
sertion, we hold that payment was not due until thirty days after 
receipt. Since payments were not due to be made until thirty days 
after receipt, the earliest date that a cause of action could have ac- 
crued would have been December 25, 1981, or thirty days after the 
earliest receiving date. The informal complaint having been filed 
on September 9, 1982, it was filed within nine months of that date. 
Thus the respondent has failed to state a good defense as to these 
shipments. 

With regard to the shipments of December 9 and December 11, 
1981, the respondent alleges that the complainant accepted certain 
sums in accord and satisfaction of its obligation. However, the re- 
spondent, who has the burden of proof in such instances, has failed 
to prove all of the attributes of an accord and satisfaction. To es- 
tablish an accord and satisfaction, respondent would have had to 
have shown that a bona fide dispute existed between him and com- 
plainant, that his checks were tendered in full satisfaction of the 
disputed amount, and that they were accompanied by such acts 
and declarations as amount to a condition that the checks, if ac- 
cepted, were accepted in full satisfaction of the indebtedness. James 
v. Nelson, 30 Agric. Dec. 1936 (1971). In point of fact, the respond- 
ent has offered no facts to support its allegation of such an occur- 
rence. Complainant, in its sworn opening statement, stated that re- 
spondent never suggested that the amount tendered was in full sat- 
isfaction of the indebtedness, but rather that respondent had “* * * 
stated numerous times from January 1982 to August 1982 that he 
was having trouble collecting from his buyers, but that [complain- 
ant’s] money would be forthcoming.” In the face of the complain- 
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ant’s denial of an accord and satisfaction, we must conclude that 
the respondent has failed to establish his defense. 

We conclude, therefore, that the respondent Steven A. Baker d/ 
b/a Western Vegetable Marketing has failed to pay complainant 
$8,297.60 with regard to the eight shipments of Brussels sprouts, 
and that his failure to make said payment is a violation of section 
2 of the Act for which reparation plus interest should be awarded. 


ORDER 


Within thirty days from the date of this order, respondent 
Steven A. Baker d/b/a Western Vegetable Marketing shall pay 
complainant $8,297.60, as reparation, plus interest in the amount 
of 13% per annum from February 1, 1982, until paid. 

The complaint against respondent Best Produce Distributing is 

Copies of this order shall be served upon the parties. 


M. Orrutt Co., Inc. v. Drx1ELanp Propuce, Inc., PACA Docket No. 
2-6431. Decided August 16, 1984. 


Dumping—price after sale basis—Dismissal. 
Edward M. Silverstein, Presiding Officer. 
Complainant, pro se. 

Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
in the amount of $918.00 in connection with one transaction, in 
interstate commerce, involving lettuce, a perishable agricultural 
commodity. 

Both parties were served with a copy of the Department’s report 
of investigation. Respondent also was served with a copy of the 
formal complaint, and filed an answer thereto denying any further 
liability to complainant. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) has been followed. Pursuant to this proce- 
dure, the verified pleadings of the parties are considered a part of 
the evidence of the case, as is the Department’s report of investiga- 
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tion. In addition, the parties were given an opportunity to submit 
further evidence by way of verified statements, however, neither 
party did so. Also, neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, M. Offutt Co., Inc., is a corporation whose mail- 
ing address is 8282 Moberly Lane, Dallas, Texas 75227. 

2. Respondent, Dixieland Produce Co., Inc., is a corporation 
whose mailing address is 2525 3rd Place West, Birmingham, Ala- 
bama 35207. At all material times, respondent was licensed under 
the Act. 

3. On or about May 14, 1983, complainant sold 700 cartons of let- 
tuce to respondent on a price after sale basis. The lettuce was re- 
ceived by respondent on or about May 16, 1983. Subsequent there- 
to, respondent was able to sell 394 cartons of the lettuce, but had to 
dump 306 cartons of the load on May 26, 1983. On that date, a 
dumping certificate (No. 78427) was issued pursuant to the Depart- 
ment of Agriculture’s regulations under the Produce Agency Act. 
The certificate indicates that the inspector viewed 306 cartons of 
lettuce consigned by complainant to respondent, located at respond- 
ent’s warehouse, and that he found the condition of the lettuce to 
be as follows: “practically all heads show serious damage by Tip- 
burn and/or Russet Spotting affecting 5 leaves to 4% of head. Many 
heads also show Bacterial Soft Rot in various stages affecting 1 to 4 
leaves to % of heads.” The temperature of the lettuce was noted as 
being 43 °F. The inspector further states that he considered that 
the lettuce had no commercial value at the time of inspection. 

4, On or about June 6, 1983, the parties agreed that the price for 
the lettuce which was sold was to be $3.00 per carton. Subsequent 
thereto the respondent paid the complainant at that rate, less an 
unloading fee of $35.00 or a total of $1,147.00. Complainant accept- 
ed this payment. 

5. The formal complaint was filed on October 18, 1983, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The singular issue in dispute is whether or not the parties, on 
June 6, 1983, agreed that the price which respondent was to pay 
complainant for the 700 cartons of lettuce was to be $3.00 for each 
of the 394 cartons sold, or was to be $3.00 for each of the 700 car- 
tons. The complainant suggests that he was not notified of the May 
26, 1983, dumping of the 306 cartons when the parties discussed the 
pricing of the lettuce on June 6, 1983, and that the parties agreed 
to a $3.00 per carton price for each of the 700 cartons. Respondent 
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submits, however, that the parties agreed that the $3.00 price was 
to be applicable only to the 396 cartons of lettuce actually sold. In 
these proceedings the complainant has the burden of proving all of 
the aspects of its case. Hol-Mex Corp. v. DiMare Bros., 19 Agric. 
Dec. 1187 (1960). In the instant case, it has not done so. There is no 
evidence which would lead us to conclude that the respondent 
would have agreed to pay $3.00 per carton for each of the 306 car- 
tons it had dumped on May 26, 1983, or over one week before the 
parties discussed, and agreed on, a price. The complainant has, 
therefore, failed to sustain its burden of proof. In view of this, the 
complaint must be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


WESTERN Tomato GROWERS & Suppers, INc. v. NORTHWEST 
Propuce Company, Inc., PACA Docket No. 2-6304. Decided 
August 16, 1984. 


Interstate commerce—breach of contract—suitable shipping conditions—Repara- 
tion Awarded. 


Edward M. Silverstein, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $2,906.30 in con- 
nection with a transaction, in interstate commerce, involving a 
shipment of tomatoes, a perishable agricultural commodity. 

A copy of the Department’s report of investigation was served 
upon both parties. Respondent was also served with a copy of the 
formal complaint, and filed an answer thereto denying any further 
liability to complainant. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR § 47.20) was followed. Pursuant to this 
procedure, the verified pleadings of the parties are considered a 
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part of the evidence in the case, as is the Department’s report of 
investigation. In addition, the parties were given the opportunity to 
file further evidence in the form of sworn statements, however, nei- 
ther party did so. Neither party filed a brief. 


- FINDINGS OF FACT 


1. Complainant, Western Tomato Growers & Shippers, Inc., is a 
corporation whose mailing address is P.O. Box 2007, Stockton, Cali- 
fornia 95201. 

2. Respondent, Northwest Produce Company, Inc., is a corpora- 
tion whose mailing address is 760 Kasota Circle, Minneapolis, Min- 
nesota 55414. At all material times, respondent was licensed under 
the Act. 

3. On or about September 15, 1982, in the course of interstate 
commerce, complainant, by oral contract, sold respondent a carload 
of tomatoes consisting of 351 25 pound cartons U.S. Combination 
(85% U.S. No. 1) grade extra large and larger mature green toma- 
toes at $5.00 f.o.b. per carton ($1,755.00), 936 25 pound cartons U.S. 
Combination (85% U.S. No. 1) grade large mature green tomatoes 
at $4.00 f.o.b. per carton ($3,744.00), 720 25 pound cartons U:S. 
Combination (85% U.S. No. 1) grade medium mature green toma- 
toes at $3.00 f.o.b. per carton ($2,160.00), and 351 25 pound cartons 
extra large U.S. No. 2 mature green tomatoes at $4.00 f.o.b. per 
carton ($1,404.00). Respondent agreed to additional charges of 15 
cents per carton for palletizing, and $22.50 for one Ryan tempera- 
ture recording unit. The total invoice price was $9,484.20. The sale 
was negotiated through Mr. Dennis Scheppmann, an employee of 
the C.H. Robinson Co., 7525 Mitchell Road, Eden Prairie, Minneso- 
ta 55344. The tomatoes were the subject of a federal inspection at 
7:25 p.m., on September 15, 1982. The inspection indicated that the 
tomatoes met grade and that the defects were “AVERAGE 
WITHIN TOLERANCE.” The tomatoes were loaded on board car 
number SPFE 453427. Loading was completed on September 16, 
1982 at 1:00 p.m. The bill of lading noted that the temperature on 
the car was to be maintained at 55 °F. ; 

4. The carload of tomatoes arrived at respondent’s location onj: 
September 27, 1982, at 11:00 am. The temperature recorder indi- 
cated that temperatures were maintained at a range of 58° to 61 
°F. At 3:25 p.m., on September 27, 1982, the tomatoes were the sub- 
ject of a Federal inspection. Inspection certificate No. E 267105, 
which was issued subsequent to that inspection, indicates that the 
temperature of the tomatoes ranged from 59° to 68 °F. The condi- 
tion of the tomatoes was listed as follows: 
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Extra Large Lot: (Green ink) [U.S. No. 2]: Average approxi- 
mately 15% turning and pink, 75% light red and red. From 2 
to 18%, average 9% soft. Decay in most samples from 2 to 6% 
many none average 3%. (Blue ink lot) [U.S. Combination (85% 
U.S. No. 1)|: Average approximately 15% turning and pink, 
85% light red and red. Average 2% soft and decay, including 
1% decay. 


Medium Lot: Average approximatley 40% green and breakers, 
45% turning and pink, 10% light red and red. Decay in most 
samples from 6 to 10%, some none, average 7%, Bacterial Soft 
Rot, and Grey Mold Rot in various stages, mostly advanced. 


Large Lot: Average approximately 20% turning and pink, 65% 
light red and red. Average 2% decay. From 2 to 50% average 
15% soft. 

5. Subsequent to the inspection, respondent notified the broker 
as to the condition of the tomatoes. Mr. Scheppmann informed 
complainant’s employee, Mr. Stan Scherer, by telephone, of the re- 
sults of the inspection, and sent complainant the following Speed 
Letter, dated September 28, 1982: “Per our phone conversation and 
with your authority, I have given customer protection on tomatoes 
that arrived bad. Will let you know disposition ASAP.” Although 
the broker contactcd Mr. Scherer several times after that, Mr. 
Scherer refused to agree to an adjustment on the tomatoes. On No- 
vember 10, 1982, Mr. Scheppmann sent a “CONFIRMATION OF 
ADJUSTMENT” to both parties with regard to the subject ship- 
ment. Each party received it, and neither party objected to its 
terms. The confirmation provided as follows: 


Att Stan: Due to your failure to communicate I have settled this 
file on your behalf as follows: 


Green Ink, XI Lot: Shipped 351 Boxes, lost 74 Boxes in repacking. 


Green Ink, Large Lot: shipped 936 Boxes, lost 217 Boxes in re- 
packing. 


Inspection charge: $32.00 return Repacking Charges $1,787.00. 
Overcharge on Ryan: $45.00. 
Total deduction is $2,906.30. 


Customer will deduct losses off your invoice and remit according- 
ly. 

6. On September 28, 1982, at 9:30 a.m., the tomatoes on board car 

number SPFE 453427 were the subject of an inspection by the 
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Western Weighing and Inspection Bureau as a consequence of re- 
spondent’s complaint to the railroad. The inspection certificate 
issued subsequent to that inspection reflects that the temperatures 
of the tomatoes were 57 °F. at the top, 56 °F. at the center and 56 
°F. on the bottom. It also reflected the car’s thermostat setting was 
55 °F. that the temperature in the car registered 58 °F. and that 
the outside temperature was 60 °F. 

7. Respondent paid complainant $6,577.90, or the invoice price 
($9,484.20) less its claimed damages of $2,906.30. 

8. The formal complaint was filed on April 14, 1983, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The complainant seeks damages of $2,906.30 which is the balance 
it claims due it from respondent for a load of tomatoes it sold the 
latter in September 1982. Respondent admits accepting the toma- 
toes. Having accepted them, it is liable for the purchase price 
thereof less any damages shown to have been caused by a breach of 
the parties’ contract by complainant. The respondent has the 
burden of proving, by a preponderance of the evidence, that com- 
plainant breached the contract, and the damages resulting there- 
from. Sunny Ridge Farms v. Edward Dilatusha & Co., 30 Agric. 
Dec. 961 (1971). 

Respondent claims the $2,906.30 as its damages resulting from 
the alleged bad arrival condition of the tomatoes, and as a conse- 
quence of its being charged for three Ryan recorders when it had 
only agreed to be charged for one. With regard to the Ryan record- 
ers, we hold that respondent had only agreed to pay for one. Re- 
spondent’s position in this regard is supported by the broker’s 
statement to the Department and the broker’s memorandum issued 
simultaneously with the transaction. Consequently, it is entitled to 
a credit of $45.00 which is the amount it was billed for the two 
Ryan recorders for which it had not agreed to reimburse complain- 
ant. 

With regard to the condition of the tomatoes, it is clear that they 
did not arrive in good condition. The amount of soft and decayed 
tomatoes is in excess of the 5% permitted by the department’s 
grade standards in order for the tomatoes to have met U.S. No. 1 
or No. 2, or U.S. Combination grade. See 7 CFR § 51.1861(aX(2\i), 
(bX2i), and (cX2)i). Even considering that we would have allowed 
8% soft and decay before concluding that complainant breached its 
warranty of suitable shipping condition, the tomatoes did not con- 
form to the requirements of the parties’ contract. 
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The dispositive issue in the case is whether the arrival condition 
of the tomatoes was caused by in-transit problems or whether the 
tomatoes were loaded on board the car in an unsuitable shipping 
condition. The Ryan recording thermometer charts indicate that 
the temperature on the car ranged 58°F. to 61°F. during transit. 
Since the temperature in the car was to be set at 55°F., this tem- 
perature range is not excessive. Moreover, the length of time for 
the shipment (11 days) is not abnormal. Respondent states that the 
normal transit time for railroad cars from Stockton, California, to 
Minneapolis, Minnesota, is from 10 to 12 days. Although complain- 
ant stated that 12 days was abnormal, it did not offer an alterna- 
tive time period for normal shipment. In any event, even if the 
time period was slightly abnormal, this would not necessarily re- 
lieve complainant from its warranty of suitable shipping condition. 
Sanbon Pkg. Co. v. Spada Dist. Co., 28 Agric. Dec. 230 (1969). Had 
the tomatoes been as warranted, we do not believe that they would 
have arrived in such poor condition as was evidenced here. We 
hold, therefore, that complainant has violated its warranty of suita- 
ble shipping condition and that it has breached its contract with 
respondent. 

In view of this breach, respondent is entitled to damages. Re- 
spondent has established that it suffered damages of $1,542.30 (or 
the value of 291 cartons which were lost in repacking at $5.30 de- 
livered), the $1,287.00 labor cost for repacking, and the $45.00 in 
excess charges for Ryan recorders, or $2,874.30. Respondent, howev- 
er, is not entitled to recover the $32.00 cost of inspection. Hilvert v. 
California Produce, 24 Agric. Dec. 1001 (1965). 

On the basis of all of the evidence in the case, we find that re- 
spondent is obligated to complainant in the amount of $32.00 
($2,906.30 less $2,874.30) and that its failure to pay to complainant 
this amount is a violation of section 2 of the Act for which repara- 
tion plus interest should be awarded. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay complainant $32.00 as reparation, plus interest in the amount 
of 13 percent per annum from December 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 
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Nick Detis Co., Inc. v. ROLAND MARKETING, INc. PACA Docket No. 
2-6453. Decided August 23, 1984. 


Interstate commerce—Suitable shipping conditions—Unloading constitutes accept- 
ance—Reparation Awarded. 


Thomas Oliveri, Newport Beach, CA, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $7,516.25 in con- 
nection with the sale of two carloads of potatoes in interstate com- 
merce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 


Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the parties were given an opportunity to submit additional evi- 
dence in the form of verified statements as well as briefs. Com- 
plainant filed an opening statement and respondent filed an an- 
swering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Nick Delis Co. Inc., is a corporation whose ad- 
dress is P.O. Box 4353, Burlingame, California. 

2. Respondent, Roland Marketing, Inc., is a corporation whose ad- 
dress is 1331 Water Street, N.E., Room 1A, Minneapolis, Minneso- 
ta. At the time of the transactions involved herein, respondent was 
licensed under the Act. 

3. On June 28, 1983, complainant sold to respondent a railcar 
load of U.S. number 1 potatoes, consisting of 1,000 sacks, at $4.75 
per sack. f.o.b., plus $22.50 for a Ryan recorder, for a total contract 
price of $4,772.50. The potatoes were loaded on railcar number 
SFRC 51210. Respondent never requested that the potatoes be pre- 
cooled. 

4. On June 29, 1983, railcar SFRC 51210 was shipped from com- 
plainant in interstate commerce to respondent. The refrigeration 
unit in the car was set at 42°F. The car was received and accepted 
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by respondent, which never made any objection to complainant 
concerning the quality or condition of the potatoes. 

5. On June 29, 1983, complainant sold to respondent a railcar 
load of U.S. number 1 potatoes consisting of 1,000 sacks, at $4.75 
per sack, f. o.b., plus $22.50 for a Ryan recorder, for a total contract 
price of $4,772.50. The potatoes were loaded on railcar number 
SFRC 55060. Respondent never requested that the potatoes be pre- 
cooled. 

6. On June 30, 1983, railear SFRC 55060 was shipped from com- 
plainant in interstate commerce to respondent. The refrigeration 
unit in the car was set at 42°F. The car arrived at Metro Packaging 
Corporation, Minneapolis, Minnesota, respondent’s agent for receiv- 
ing the potatoes, on approximately Friday, July 8, 1983. However, 
the railcar was not unloaded until 6:00 a.m. on Tuesday, July 12, 
1983, at which time, in response to respondent’s complaint concern- 
ing the condition of the load, complainant’s employee, Tom Eagan, 
told respondent to unload the potatoes. After the potatoes were un- 
loaded and stored in respondent’s warehouse, respondent secured a 
federal inspection on July 13, 1983, which found as follows, in rele- 
vant part: 


HOUR: 2:30 p.m. 


* * * * s 


Where Inspected: Applicant’s Warehouse. 
Condition Of Equipment: xxxxxxx 


Products Inspected: Long Russet POTATOES in burlap sacks 
printed “U.S. No. 1 Mr. D Potatoes, Nick Delis Co., Inc., Bur- 
lingame, CA. 93241, 100 Ibs. net weight, Produce of U.S.A.” 
Applicant states 1100 sacks. 


Condition of Load: Stacked on pallets in warehouse. Most sacks 
show wet spots 3 to 6 inches in diameter due to juice from 
soft rot tubers. 


Temperature Of Product: In various sacks, 77° to 83°F. 


Condition: Generally firm. Ranging from 4 to 28%, average 15% 
damage by raised blister-like areas or sunken areas around 
lenticels each with underlying flesh watersoaked. Average 
1% soft rot. 


Remarks: Applicant states lot unloaded from car SFRC 55060. 
7. After the inspection, on July 13, 1983, respondent’s employee, 
Dennis Hogan, called Mr. Eagan, and informed him of the inspec- 
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tion results. Mr. Eagan instructed Mr. Hogan to unload the car and 
keep track of the loss. Mr. Eagan never gave respondent permis- 
sion to handle the load on consignment or granted protection. 

8. On July 12 or 18, 1983, respondent received complainant’s in- 
voices for the two railcars reflecting the contract terms set forth in 
Findings of Fact 2 and 5, respectively. Each invoice included the 
following preprinted provision: “Sold basis no replacement. Seller 
has no liability to buyer for damages in event merchandise fails to 
meet contract terms on delivery.” On July 15, 1983, respondent re- 
turned these invoices to complainant and sent complainant a mail- 
gram reading, in pertinent part, as follows: 


Gentlemen on Tuesday or Wednesday 7/12 or 7/13/83 we were in 
receipt of your invoices. . . . We are sending back to you each 
of invoices as they are not what we agreed on at the time of 
shipment. The price, quantity, variety, method of shipment 
and US number one on arrival is correct. We did not and 
never have agreed to any acceptance final, with you not being 
liable for damages in the event these potatoes fail to grade US 
number one on arrival. Please forward us corrected invoices as 
soon as possible. 


9. Respondent has paid complainant $2,028.75 for the two rail- 
cars of potatoes, which is $7,516.25 less than what complainant 
claims to be due and owing. 

10. A formal complaint was filed on November 4, 1983, which 
was within nine months from when the causes of action herein ac- 
crued. 


CONCLUSIONS 


Respondent’s defense for failing to pay $7,516.25 of the combined 
contract prices of the two loads of potatoes is that one of the loads, 
shipped in railcar SFRC 55060, was in a deteriorated condition 
upon arrival and resulted in a loss to respondent for that load of 
$2,742.75. Therefore, respondent set-off the $2,742.75 against the 
$4,772.50 contract price on the other load, about which respondent 
admittedly has no complaints. The dispute herein thus centers on 
the potatoes shipped in SFRC 55060. 

In its answer, respondent denies that it accepted the potatoes in 
SFRC 55060 as having met the contract terms, but admits that the 
car was unloaded on July 12, 1983. By unloading the car, respond- 
ent is considered to have accepted the potatoes. Mario Saikhon v. 
Russell-Ward Company, Inc., 34 Agric. Dec. 1940 (1975). Respondent 
argues in its answering statement that complainant’s employee, 
Mr. Eagan, either gave it protection or authorized it to handle the 
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load on consignment. However, respondent asserts in both its 
answer and answering statement that Mr. Eagan, on July 12 and 
18, 1983, told respondent to unload the potatoes and, on July 13, 
1983, to keep track of the losses. In addition, respondent has intro- 
duced an affidavit by its employee, Mike Battaglia, who states that 
on July 13, 1983, he heard Mr. Eagan tell respondent’s employee, 
Mr. Hogan, to unload railcar SFRC 55060 and keep track of the 
losses. There is absolutely no indication in the record that com- 
plainant ever granted protection or authorized consignment han- 
dling, or was requested by respondent to do so. 

Respondent appears to be claiming that it received only 998 
sacks of potatoes from SFRC 55060. However, respondent has intro- 
duced into evidence a July 13, 1983, inspection which states that 
the inspector was advised by the applicant representing respondent 
that the load consisted of 1,100 sacks. In view of this conflict be- 
tween respondent’s assertion that it received only 998 sacks and its 
representative’s assertion to the inspector that 1,100 sacks were 
loaded on the railcar, we will assume that the 1,000 sacks called for 
by the contract were delivered to respondent. 

Having accepted the potatoes, respondent became liable for the 
contract price, less damages due to any breach of warranty by com- 
plainant. Respondent bears the burden of proving both the breach 
and damages by a preponderance of the evidence. Farm Market 
Service, Inc. v. Albertson’s Inc. a/t/a Southco Division, 42 Agric. 
Dec. 429 (1983). 

It is clear that respondent purchased the potatoes of SFRC 55060 
on an f.o.b. basis. Respondent returned complainant’s invoice for 
such potatoes on July 15, 1983, complaining that the invoice mis- 
represented the contract terms. However, it is evident from the 
record that respondent objected only to the printed clause declar- 
ing complainant to be free from liability regardless of condition of 
the produce upon delivery (Finding of Fact 8). Respondent never 
objected to the applicability of f.o.b. terms. 

Since this was an f.o.b. sale, complainant is held to have given 
the implied warranty of suitable shipping condition, which means 
that the seller warrants that the shipment, if handled under 
normal transportation service and conditions, will assure delivery 
without abnormal deterioration at the contract destination agreed 
upon between the parties (7 CFR 46.43(j)). The July 13, 1983, inspec- 
tion shows that the potatoes exhibited condition defects in excess of 
the standards for U.S. number 1 potatoes set forth in 7 U.S.C. 
51.1546(2). However, the inspection also reveals that the pulp tem- 
perature ranged from 77°-83°F. Respondent argues that the pulp 
temperature is no indication of abnormal transportation conditions, 
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as the Ryan recorder shows that a temperature of 42 °F. was main- 
tained in the railcar throughout transit. Respondent contends that 
the high pulp temperature revealed by the inspection came about 
because complainant failed to precool the potatoes before loading 
them in the railcar. Respondent asserts that when the potatoes 
were then loaded, the tight pack inhibited the circulation of cold 
air, resulting in little cooling of most of the load. We cannot accept 
respondent’s argument that transportation conditions were not ab- 
normal. The Ryan recorder shows that good temperature was 
maintained while the potatoes were in transit. However, four days 
transpired from the date the potatoes arrived in Minneapolis, July 
8, 1983, until they were unloaded on July 12, 1983. Further, al- 
though the potatoes were unloaded at 6:00 a.m. on July 12, 1983, 
they were not inspected until 2:30 p.m. on July 13, 1983. During 
this 32% hour period, at the height of the summer, the potatoes 
were stored in respondent’s warehouse, which the July 13, 1983, in- 
spection does not reflect was air conditioned. It is quite possible, if 
not probable, that under these conditions, the pulp temperature of 
the potatoes would rise and the deterioration revealed by the July 
13, 1983, inspection, blistering, and sunken areas around lenticels, 
with underlying areas watersoaked, would advance to a significant 
degree. With respect to respondent’s contention that the potatoes 
were not precooled, there is no evidence that precooling was part of 
the contract, or that respondent ever requested complainant to pre- 
cool the potatoes. Respondent’s argument that the high pulp tem- 
perature and degree of deterioration were caused by the improper 
loading of railcar SFRC 55060 is contradicted by the fact that the 
other railcar of potatoes involved in this case, SFRC 51210, which 
has not been the subject of any complaint by respondent, was 
loaded with the same number of sacks. It is, therefore, our conclu- 
sion that because of the high pulp temperature and four days delay 
before the potatoes were unloaded, abnormal transportation condi- 
tions existed. In addition, respondent’s storage of the potatoes for 
32% hours in a hot warehouse also contributed to the deterioration 
of the potatoes. Under these circumstances, complainant’s suitable 
shipping condition warranty must be considered void. 

Respondent has failed to sustain its burden of proving a breach 
of warranty. It is, therefore, liable for the entire contract price for 
both loads of potatoes. The contract price for each load was 
$4,772.50, for a total of $9,545. Respondent has paid $2,028.75 as an 
undisputed amount, leaving $7,516.25 still owing. Respondent s fail- 
ure to pay complainant this sum is a violation of section 2 of the 
Act, for which reparation should be awarded, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $7,516.25, with interest thereon at 
the rate of 138% per annum from August 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 


Biue ANcuHor, Inc. v. So. CENTRAL BROKERAGE, INC, and RopOLFo 
Rusio d/b/a GATEwAyY PropucEe Co. PACA Docket No. 2-6380. 
Decided August 14, 1984. 


Bill of Lading—Reparation Awarded. 


George J. Whitten, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $351.00 against respondents jointly 
and severally, in connection with the shipment of a partial truck- 
load of Bartlett pears in interstate commerce. 

A copy of the Department’s report of investigation was served 
upon the parties. A copy of the formal complaint was served upon 
respondents. Respondent Rodolfo Rubio d/b/a Gateway Produce Co. 
did not file an answer. Respondent So. Central Brokerage, Inc. filed 
an answer to the complaint denying any liability thereunder. 

The amount of damages claimed in the formal complaint does 
not exceed $15,000, and accordingly the shortened method of proce- 
dure provided in section 47.20 of the Rules of Practice (7 CFR 47.20) 
is applicable. Under this procedure the verified pleadings of the 
parties are considered a part of the evidence in the case as is the 
Department’s report of investigation. The parties were given an op- 
portunity to submit further evidence in the form of sworn state- 
ments. Complainant filed an opening statement, respondent So. 
Central Brokerage, Inc. filed an answering statement, and com- 
plainant filed a statement in reply. None of the parties filed a 
brief. 
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FINDINGS OF FACT 


1. Complainant, Blue Anchor, Inc., is a corporation whose ad- 
dress is P.O. Box 15498, Sacramento, California. 

2. Respondent, So. Central Brokerage, Inc., is a corporation 
whose address is 1500 S. Zarzamora, San Antonio, Texas. At the 
time of the transaction involved herein this respondent was li- 
censed under the Act. 

3. Respondent, Rodolfo Rubio, is an individual doing business as 
Gateway Produce Co., whose address is 201 N. 34th Street, McAl- 
len, Texas. At the time of the transaction involved herein this re- 
spondent was licensed under the Act. 

4. On or about September 20, 1982, complainant sold and shipped 
to River City Produce, 301-306 Produce Terminal, San Antonio, 
Texas a partial truckload of Bartlett Pears, size 110’s, at $6.50 per 
carton f.o.b., for a total price of $351.00. The contract was negotiat- 
ed by respondent So. Central Brokerage, Inc. 

5. The truckdriver accidentally failed to deliver the pears to 
River City, Produce, and instead transported the pears beyond San 
Antonio, Texas to the McAllen, Texas area where the remainder of 
the load was to be delivered. Upon discovery of the mistake, re- 
spondent So. Central Brokerage, Inc., authorized the trucker to de- 
liver the pears to respondent Rodolfo Rubio d/b/a Gateway 
Produce Co., in McAllen, Texas. This authorization was made with- 
out notice to or authority from complainant. 

6. Complainant has not received any payment for the partial 
truckload of pears. 

7. An informal complaint was filed on March 24, 1983, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that the partial truckload of Bartlett pears 
was sold through respondent So. Central Brokerage, Inc., to River 
City Produce in San Antonio, Texas. Respondent So. Central Bro- 
kerage, Inc., agrees that this was the original nature of the trans- 
action, and the documentation submitted by the parties shows this 
to have been the case. Complainant further asserts that the truck- 
er misread the bill of lading, and therefore, failed to deliver the 
pears to River City Produce in San Antonio, and was subsequently 
directed by the broker, So. Central Brokerage, Inc., to give the 
pears to Gateway Produce Co., in McAllen, Texas. Complainant 
claims that this was done without any notice to complainant or au- 
thorization on complainant’s part. Respondent, So. Central Broker- 
age, Inc., admits that it directed the trucker to turn the pears over 
to Gateway Produce Co. in McAllen, Texas, but asserts that it gave 
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oral notice by telephone to complainant, and received authorization 
from complainant to take this action. 

There is documentation in the record showing conclusively that 
respondent South Central Brokerage, Inc., advised complainant on 
October 7, 1982, that it should credit River City Produce for the 
amount of $351.00 and invoice Gateway Produce for the pears. Al- 
though respondent, So. Central Brokerage, Inc., asserted at a later 
date that it had given earlier oral notice by telephone, this re- 
spondent’s earliest reply to complainant’s allegations fails to men- 
tion the oral notification and authorization. Richard R. Gonzalez, 
president of So. Central Brokerage, Inc., replied on April 6, 1983, to 
the Department’s notice of the complainant’s informal complaint 
as follows: 


This transaction (confirmation of sale #4929-982, Exhibit #1) 
was initially set up with River City Produce Co., Inc. receiving 
the pears. However, the truckdriver misread the bill of lading 
and went directly to the Texas Valley to deliver the remaining 
load. He later realized that the 54 cartons of pears were for 
River City Produce Co. But instead of returning to San Anto- 
nio he left them at Gateway Produce where other merchandise 


was being delivered. 


We advised Blue Anchor on 10.27.82 (Exhibit #2) to credit 
River City Produce account and to invoice Gateway Produce 
for the pears, which they did on 10.28.82 (Exhibit #3). 

In addition the notice which respondent So. Central Brokerage, 
Inc., gave to complainant on October 27, 1982, does not mention 
any prior oral communication. Such notice states in relevant part 
as follows: 

Gentlemen: 

In reference to your SACTO #7512, copy enclosed, be ad- 
vised that River City Produce Co. did not receive the 54 lugs of 
Bartlett Pears. This merchandise was taken by Gateway Produce 
Co., McAllen TX. 

Would appreciate your crediting River City Produce account 
and invoice accordingly. Thank you. 

The authority of a broker, as a general rule, terminates after the 
negotiation and formulation of a purchase and sale argument. 
Fowler Packing Co. v. Associated Grocers Co. of St. Louis, 36 Agric. 
Dec. 87 (1977). We conclude from all of the evidence herein that the 
pears were turned over to respondent Gateway Produce Co., by the 
broker, So. Central Brokerage, Inc., without any authorization from 
complainant. We are well aware of the principle that gives an 
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agent emergency power to deal with property in his possession 
after termination of his authority. However, in order for So. Cen- 
tral Brokerage to benefit from this principle it would have to show 
that it attempted to contact complainant and was unable to do so. 
So. Central Brokerage has made no such showing. See Kirk 
Produce v. Bruno Dispoto Co., 40 Agric. Dec. 1371 (1981). 

According to respondent So. Central Brokerage, Inc., it “contact- 
ed all the accounts in the area and Gateway purchased the said 54 
cartons size 110 Bartlett pears at $6.50 per carton f.o.b.” During a 
personal investigation by an employee of this Department respond- 
ent Gateway Produce Co.’s manager admitted such purchase and 
stated that such respondent was not financially able to pay com- 
plainant because of recent business setbacks. Although So. Central 
Brokerage acted without authority in making the agreement with 
Gateway, Gateway accepted produce belonging to complainant 
under such agreement and is therefore liable to complainant for its 
reasonable value. Since the price which Gateway agreed to pay is 
the same as that for which the pears were originally sold to River 
City Produce, we conclude that the reasonable value of the pears is 
equal to such purchase price. Accordingly, we conclude that re- 


spondent Rodolfo Rubio d/b/a Gateway Produce Co. is primarily 
liable to complainant for the purchase price of the pears and that 
respondent, So. Central Brokerage, Inc., is secondarily liable to 
complainant for such purchase price. The failure of these respond- 
ents to pay complainant the full purchase price of the pears is a 
violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondents Rodolfo 
Rubio d/b/a Gateway Produce Co., and So. Central Brokerage, Inc., 
shall pay to complainant, jointly and severally, as reparation, the 
sum of $351.00, with interest thereon at the rate of 18% per annum 
from October 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 





1316 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Volume 43 Number 4 


Pure Go.p, Inc. v. Mic Bruce, Inc. a/t/a StincErR’s. PACA Docket 
No. 2-6415. Decided August 30, 1984. 


Open Billing—Suitable shipping conditions—Dismissal. 
George I. Whitten, Presiding Officer. 

Thomas R. Oliveri, Newport Beach, CA., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in connection with a transaction in 
interstate commerce involving the sale and shipment of a truck- 
load of oranges. A copy of the report of investigation prepared by 
the Department was served upon each of the parties. A copy of the 
formal complaint was served upon respondent which filed an 
answer thereto denying liability to complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000, and therefore the shortened method of procedure provided 
in section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. In addition the parties were given 
an opportunity to submit further evidence in the form of sworn 


statements. However, neither party did so. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Pure Gold, Inc., is a corporation whose address is 
P.O. Box 40, Redlands, California. 

2. Respondent, Mic Bruce, Inc., is a corporation also trading as 
Singer’s, whose address is Unit 25, 4000 Orange Avenue, Northern 
Ohio Food Terminal, Cleveland, Ohio. At the time of the transac- 
tion involved herein respondent was licensed under the Act. 

3. On or about November 2, 1982, complainant sold and shipped 
to respondent on a delivered sale basis one truckload of oranges at 
the following FOB prices: 100 size 72’s at $15.00; 100 size 88’s at 
$14.00; 200 size 113’s at $9.00; 800 size 138’s at $7.00 and two size 
163’s at $5.00; plus $22.50 for a temperature recorder and $120.20 
for palletization for a total invoice price of $10,452.70 plus freight. 
It was agreed between the parties that respondent would have pro- 
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tection for market decline on all of the oranges and full protection 
on the 800 size 138’s. 

4, Subsequent to arrival of the oranges, complainant agreed to a 
reduction in price to $14.00 for the size 72’s, $12.00 for the size 88’s 
$8.00 for the size 113’s, $5.50 for the size 138’s, and $4.50 for the 
size 163 s. Respondent informed complainant that there were condi- 
tion problems with the 800 size 138’s shortly after arrival, and was 
told by complainant not to bother with a USDA inspection because 
the 800 size 138’s were on an “open billing” anyway. 

5. The total adjusted invoice price, including freight in the 
amount of $2,524.20 which respondent agreed to pay, amounted to 
$11,275.90. Respondent has paid $8,875.90 of this amount and de- 
ducted the balance of $2,400 due to condition problems and low re- 
turns on the 800 cartons of size 138’s. 

6. The informal complaint was filed on May 9, 1983, which was 
within nine months after the cause of action alleged herein ac- 
crued. 


CONCLUSIONS 


Respondent and the broker agree that the contract was negotiat- 
ed with Earl Lyman, salesman for Pure Gold. Complainant does 
not deny this allegation. In addition respondent and the broker 
agree that full protection was granted by Mr. Lyman on the 800 
cartons of size 138’s. At no point did complainant submit any state- 
ment, either sworn or unsworn, from Mr. Lyman denying these al- 
legations by respondent and the broker. In addition, respondent’s 
allegation that Mr. Lyman was notified shortly after the arrival of 
the fruit about the condition problems with the size 138 oranges 
and authorized their sale without the securing of a USDA inspec- 
tion, is also unrefuted by any statement from Mr. Lyman. 

Respondent submitted an accounting covering the size 138 or- 
anges. The out-of-pocket loss shown by the accounting ($2,320) ap- 
proximates the amount deducted by respondent, without even con- 
sidering the additional amount (consisting of the difference be- 
tween the market price of good product and the amount actually 
realized) to which respondent would be entitled under the full pro- 
tection terms. On the basis of all of the evidence in the record we 
find that complainant has failed to prove its case. The complaint 
should be dismissed. 


ORDER 
The complaint is dismissed. 
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Copies of this order shall be served upon the parties. 


MISCELLANEOUS DECISIONS ISSUED BY DONALD A. CAMPBELL, 
JUDICIAL OFFICER 


SHOPWELL, INc., v. RoyaL Packinec Co., PACA Docket No. 2-6238. 
Order issued July 7, 1984. 


Andrew N. Stanton, Presiding Officer. 
Complainant, pro se. 
Mathew M. McInerney, Newport Beach, CA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seg.), a Decision 
and Order was issued on May 29, 1984, awarding reparation to the 
complainant in the amount of $2,505. By mailgram received June 
11, 1984, respondent has moved that an extension of time be grant- 
ed until June 25, 1984, respondent to allow respondent to file a pe- 


tition for reconsideration. 

Accordingly, the order of May 29, 1984, is hereby stayed until the 
issuance of a further order in this proceeding. 

Copies of this order shall be served upon the parties. 


EDWARD CASTONQUAY Farms, v. S. FRIEDMAN Sons, INc., PACA 
Docket No. 2-6373. Ruling on July 16, 1984. 
Andrew N. Stanton, Presiding Officer. 


Larry Curtis, Wayland, NY, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
RULING ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Deci- 
sion and Order was issued on April 17, 1984, awarding reparation 
to complainant in the amount of $1,600. Respondent moved that 
the Decision and Order be reconsidered and a Stay Order was 
issued on May 16, 1984. 

Respondent contends that the Decision and Order erred in deter- 
mining that the transaction at issue was made on an f.o.b. basis. 
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Respondent argues that the broker’s position, that there was an 
f.o.b. sale, should not have been given any weight as the broker 
was biased in complainant’s favor. Respondent claims that the 
broker actually paid the $1,600 freight charge on behalf of com- 
plainant, which complainant had sought to recover on the grounds 
that it was respondent’s responsibility to pay the freight in this 
f.o.b. sale. Respondent’s argument has some merit, as the broker’s 
payment of the freight strongly detracts from his credibility. How- 
ever, there is still sufficient evidence to indicate that the subject 
transaction was an f.o.b. sale. The contract called for U.S. No. 1-B 
red potatoes at $7.50 per pound and U.S. No. 1-A red potatoes at 
$6.50 per pound which were shipped from Florida on April 17, 1982. 
The Florida Market News Reports listings for April 16, 19, 20 and 
21, 1982, of which we take judicial notice, show f.o.b. shipping point 
prices for red potatoes at $7.50 per pound for U.S. No. 1-A’s and 
$6.50 per pound for U.S. No. 1-B’s, the same prices as those called 
for by the contract. It is thus highly likely that because of the 
prices at which the potatoes were sold, f.o.b. terms were to be in 
effect, and we so conclude. 

There is no basis for altering the reparation award issued on 


April 17, 1984. Accordingly, the May 16, 1984, Stay Order is hereby 
vacated, and the April 17, 1984, Decision and Order is reinstated. 
The amount awarded in the April 17, 1984, order shall be paid 
within 30 days from the date of this order. 

Copies of this order shall be served upon the parties. 


WILLOUGHBY Farms, v. Ratnso Foops, Inc., PACA Docket No. 2- 
6298. Ordered July 16, 1984. 


Decision by Donald A. Cambpell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which compainant seeks reparation 
against respondent in the amount of $307,488.10 in connection with 
a transaction involving the shipment of cucumbers in interstate 
commerce. 

A copy of the formal complaint was served on respondent. By 
letter dated May 1, 1984, complainant and respondent notified the 
Department that they had compromised and settled their disagree- 
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ment. The parties further agreed that the complaint filed herein 
should be dismissed. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


Sm GoopMan & Co., Inc. v. Crispo & Sons, INc., a/t/a GREAT 
WESTERN SALEs, PACA Docket No. 2-6347. Ordered July 18, 
1984. 


Edward M. Silverstein, Presiding Officer. 
Stephen P. McCarron, Esq., Silver Springs, MD, for complainant. 
Thomas R. Oliveri, Newport Beach, CA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER ON RECONSIDERATION 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Decision and 
Order was issued on April 18, 1984, awarding complainant repara- 
tion in the amount of $5,431.02 plus interest at the rate of 13% per 
annum from September 1, 1982, until paid. As both parties filed pe- 
titions for reconsideration, the Decision and Order was stayed on 
May 16, 1984. Each party’s petition was served on the opposing 
party, and complainant filed a response in opposition to respond- 
ent’s petition. 

Neither party’s petition raises a contention or issue which was 
not raised or fully considered in the April 18, 1982, Decision and 
Order. In our opinion, the April 18, 1984, Decision and Order is 
supported by the evidence and the law applicable thereto. Accord- 
ingly, both complainant’s and respondent’s petitions for reconsider- 
ation should be, and hereby are, dismissed. The April 18, 1984, De- 
cision and Order is reinstated except that the reparation awarded 
shall be paid within 30 days from the date of this order. 

Copies of this order shall be served upon the parties. 


Roya Packinc Co., v. A&J Propuce Corp. and/or ADVANCE Bro- 
KERAGE, Inc., PACA Docket No. 2-6355. Ruling on July 18, 
1984. 


Andrew N. Stanton, Presiding Officer. 
Mathew M. McInerney, Newport Beach, CA, for complainant. 
A&J Produce Corp., pro se. 
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LeRoy W. Gudgeon, Esq., Northfield, IL, for respondent. 
Decision by Donald A Campbell, Judicial Officer. 
RULING ON RECONSIDERATION 


In this reparation proceeding, under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Deci- 
sion and Order was issued on June 7, 1984, and a corrected Deci- 
sion and Order issued on June 22, 1984, awarding damages in favor 
of complainant against respondent A&J Produce Corp. in the 
amount of $2,520 plus interest and in favor of respondent Advance 
Brokerage, Inc. against complainant for $258 plus interest. Com- 
plainant filed a timely petition for reconsideration. 

Complainant contends that it should have been awarded the 
entire $6,880 claimed in its complaint against A&J Produce Corp., 
as A&J Produce Corp. never proved damages by showing that it 
resold the lettuce at issue. However, as was indicated in the Deci- 
sion and Order, the damages of A&J Produce Corp. were adequate- 
ly proved despite the absence of resales, by taking judicial notice of 
the Market News Service Reports listings for lettuce in fair condi- 
tion in order to determine the actual value of the lettuce. 

Complainant’s petition for reconsideration is hereby denied. The 
amount awarded in the corrected Decision and Order of June 22, 
1984, shall be paid within 30 days from the date of this order. 

Copies of this order shall be served upon the parties. 


JOHNSTON-GIBSON SALES Co. v. RICHARD WELLER and/or Dick 
WELLER, ONTARIO Ltp., PACA Docket No. 2-6362. Ordered July 
18, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER (CONTINUANCE) 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1980, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
of $16,207.50 against respondents jointly and severally in connec- 
tion with transactions in interstate commerce involving shipments 
of potatoes. A copy of the formal complaint was served upon re- 
spondents, and respondent Richard Weller filed an answer thereto. 
Respondent Dick Weller, Ontario Ltd. did not file an answer and 
was in default. 
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Complainant, Johnston-Gibson Sales Co., is a limited partnership 
whose address is P.O. Box 65, Edison, California. Respondent, Rich- 
ard Weller, is an individual whose address is P.O. Box 313, Ware- 
house Point, Connecticut, and was licensed under the Act at the 
time of transactions involved herein. Respondent, Dick Weller, On- 
tario Ltd., is a corporation whose address is 165 Queensway, Room 
311, Toronto, Ontario, Canada. At the time of the transactions 
herein, respondent Dick Weller, Ontario Ltd. also did business at 
P.O. Box 313, Warehouse Point, Connecticut. Respondent Dick 
Weller, Ontario Ltd. was not licensed under the Act at the time of 
the transactions involved herein but was operating subject to li- 
cense. 

After the issuance of the Decision and Order in this proceeding, 
the Department was advised that respondent Richard Weller had 
filed in the United States Bankruptcy Court, District of Connecti- 
cut, a petition for bankruptcy pursuant to Chapter 7 of the Bank- 
ruptcy Act (11 U.S.C. § 701 et seq.). 

11 U.S.C. § 362 provides for an automatic stay against continuing 
an action involving a debt once a party has filed a petition under 
the Bankruptcy Code. Therefore, in accordance with 11 U.S.C. 
§ 362, this reparation proceeding is hereby continued against re- 
spondent Richard Weller until the Department receives proper no- 
tification that the Chapter 7 proceeding now pending in the United 
States Bankruptcy Court has been closed or dismissed. 

This reparation proceeding is not affected insofar as it concerns 
respondent Dick Weller, Ontario Ltd. 

Copies hereof shall be served upon the parties. 


Curer Wasasis Potato GROWERS COOPERATIVE ASSOCIATION Uv. 
Evans Potato Company, Inc. PACA Docket No. 2-6076. Decid- 
ed August 8, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $4,184.82 in connection with a 
transaction involving the shipment of potatoes in interstate com- 
merce. 
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A copy of the formal complaint was served on respondent which 
filed an answer denying any liability to complainant. However, 
before a decision could be issued, the Department was notified that 
respondent had filed a petition in bankruptcy. Accordingly on De- 
cember 10, 1982, this matter was stayed pending completion of re- 
spondent’s bankruptcy. Having heard nothing further, on May 9, 
1984, the Presiding Officer suggested to the parties that it would be 
appropriate to dismiss the complaint because the matter was, un- 
doubtedly, resolved by the Bankruptcy Court. Complainant objected 
to this suggestion, but gave no adequate reasons for its objection. 
Complainant was given an opportunity to provide such reasons, but 
failed to do so. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


BUSHMAN’S INC. v. Mipwest PropucE Company, Inc. PACA Docket 
No. 2-6231. Decided August 8, 1984. 


Andrew Y. Stanton, Presiding Officer 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $25,081.88 in connection with 
a transaction involving the shipment of potatoes in interstate com- 
merce. 

A copy of the formal complaint was served on respondent, which 
filed an answer denying any liability to complainant. However, 
before a decision could be issued, the Department was notified that 
respondent had filed a petition in bankruptcy. Accordingly, on De- 
cember 20, 1983, this matter was stayed pending completion of re- 
spondent’s bankruptcy. Having heard nothing further, on June 8, 
1984, the Presiding Officer suggested to the parties that it would be 
appropriate to dismiss the complaint because the matter was, un- 
doubtedly, resolved by the Bankruptcy Court. The parties were 
given an opportunity to object to this suggestion but neither party 
did. 

Accordingly, the complaint is hereby dismissed. 
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Copies of this order shall be served upon the parties. 


H.M. Surexp, Inc. v. Emerson Etxiotr Propuce. PACA Docket No. 
2-6354. Decided August 8, 1984. 

Andrew Y. Stanton, Presiding Officer. 

Complainant, pro se. 

Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
RULING ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.), a Deci- 
sion and Order was issued on June 5, 1984, dismissing the com- 
plaint. The Decision and Order was served upon complainant on 
June 8, 1984. Complainant, on June 21, 1984, filed a petition to 
rehear, reargue and reconsider pursuant to 7 CFR 47.24(a). 

Complainant was required to file its petition within 10 days after 
the date of service of the order (7 CFR 47.24(a)). As the Decision 
and Order was served upon complainant on June 8, 1984, the peti- 
tion was due to be filed no later than June 18, 1984. However, it 
was not filed until June 21, 1984, and, according to the postmark 
on the envelope, not mailed until June 19, 1984. Therefore, the pe- 
tition was untimely filed and must be dismissed. 

Even if we were to consider the merits of the petition, we would 
not change the Decision and Order, as all the arguments presented 
in the petition were considered in the Decision and Order. 

Respondent’s petition is hereby dismissed. 

Copies of this order shall be served upon the parties. 


PENNY BROKERAGE v. TOUCHSTONE AND AssociaATEs. PACA Docket 
No. 2-6367. Decided August 8, 1984. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
RULING RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Deci- 
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sion and Order was issued on May 18, 1984, dismissing the com- 
plaint. Service was not effected upon complainant until July 10, 
1984. Complainant filed a petition for reconsideration on July 18, 
1984, 

Complainant makes many allegations of error regarding the May 
18, 1984, Decision and Order. However, complainant does not ad- 
dress the issue that resulted in the dismissal of its complaint, 
which is the conclusion in the Decision and Order that complain- 
ant committed a breach of warranty by shipping tomatoes found to 
be deteriorated upon arrival at respondent’s place of business. 

Complainant has failed to demonstrate an adequate basis for 
changing the May 18, 1984, Decision and Order. Complainant’s pe- 
tition for reconsideration is, therefore, dismissed. 

Copies of this order shall be served upon the parties. 


WESTERN TOMATO GROWERS & SHIPPERS INC. v. C.H. Ropinson Co. 
and/or NortHwest Propuce, Inc. PACA Docket No. 2-6400. 
Decided August 8, 1984. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant sought reparation 
against respondents, jointly and severally, in the amount of 
$8,765.83 in connection with a transaction involving the shipment 
of tomatoes in interstate commerce. 

A Decision and Order was issued on June 28, 1984, dismissing 
the complaint against respondent C.H. Robinson Co. and holding 
the proceeding in abeyance in order to provide respondent North- 
west Produce, Inc. with 30 days from the date of the Decision and 
Order in which to tender payment of $616.67, without interest, to 
complainant. The Decision and Order implied that once such 
tender of payment was made, the complaint would be dismissed 
against both respondents. Respondent Northwest Produce, Inc. has 
tendered to complainant, a check for $616.67 dated July 5, 1984. 
Accordingly, the complaint is hereby dismissed. 
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Copies of this order shall be served upon the parties. 


Paciric Tomato GROWERS v. CROWN Propuce Distrisutors. PACA 
Docket No. 2-6584. Decided August 10, 1984. 


Andrew Y. Stanton, Presiding Officer. 
LeRoy Gudgeon, Northfield, IL, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed on March 19, 1984. Complainant seeks 
to recover $11,060.10 which amount is alleged to be the total pur- 
chase price for tomatoes sold to and accepted by respondent on or 
about November 12, 1983. Respondent filed an answer to the 
formal complaint on May 23, 1984, admitting that $4,866.45 of the 


amount claimed by complainant was due and owing to complainant 
on account of the transaction involved herein. 

Section 7(a) of the Act (7 U.S.C. 499g(a)) provides in part: 

If after the respondent has filed his answer to the complaint, it 
appears therein that the respondent has admitted liability for a 
portion of the amount claimed in the complaint as damages, the 
Secretary .. . may issue an order directing the respondent to pay 
the complainant the undisputed amount .. . leaving the respond- 
ent’s liability for the disputed amount for subsequent determina- 
tion. 

Accordingly, under the authority of the above quoted section, re- 
spondent shall pay to complainant, as an undisputed amount, 
$4,866.45. Payment of this amount shall be made within 30 days 
from the date of this order with interest thereon at the rate of 13 
percent per annum from December 1, 1983, until paid. A failure to 
pay this amount within 30 days will constitute a violation of sec- 
tion 2 of the Act. 7 U.S.C. 499b. 

Respondent’s liability for payment of the disputed amount is left 
for subsequent determination in the same manner and under the 
same procedure as if no order for the payment of the undisputed 
amount had been issued. 

Copies of this order shall be served upon the parties. 
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Mark L. HANngsss d/b/a CJ’s BROKERAGE v. Rex E. SPARKS PRODUCE, 
Inc. PACA Docket No. 2-6594. Decided August 10, 1984. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
T.C. Bower, Jr., Tazwell, VA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely informal complaint was filed on February 3, 1984, and a 
formal complaint was filed on May 14, 1984. Complainant seeks to 
recover $15,335 which amount is alleged to be the total purchase 
price for potatoes sold to and accepted by respondent on October 
and November, 1983. Respondent filed an answer to the formal 
complaint on July 9, 1984, admitting that $8,197.58 of the amount 
claimed by complainant was due and owing to complainant on ac- 
count of the transactions involved herein. 

Section 7(a) of the Act (7 U.S.C. 499g(a)) provides in part: 

If after the respondent has filed his answer to the complaint, it 
appears therein that the respondent has admitted liability for a 
portion of the amount claimed in the complaint as damages, the 
Secretary . . . may issue an order directing the respondent to pay 
the complainant the undisputed amount . . . leaving the respond- 
ent’s liability for the disputed amount for subsequent determina- 
tion. 

Accordingly, under the authority of the above quoted section, re- 
spondent shall pay to complainant, as an undisputed amount, 
$8,197.58. Payment of this amount shall be made within 30 days 
from the date of this order with interest thereon at the rate of 13 
percent per annum from December 1, 1983, until paid. A failure to 
pay this amount within 30 days will constitute a violation of sec- 
tion 2 of the Act. 7 U.S.C. 499b. 

Respondent’s liability for payment of the disputed amount is left 
for subsequent determination in the same manner and under the 
same procedure as if no order for the payment of the undisputed 
amount had been issued. 


Copies of this order shall be served upon the parties. 
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WENATCHEE WENOKA GROWERS ASSOCIATION, INC. v. ANTHONY J. 
D’Agquisto d/b/a Tropic BANANA Co. PACA Docket No. 2- 
6236. Decided August 15, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.), a Deci- 
sion and Order was issued on July 9, 1984, awarding reparation to 
the complainant in the amount of $165.64. By petition received 
July 24, 1984, complainant has moved that this matter be reheard. 
However, the petition is not sufficient. Section 47.24 of the Rules of 
Practice, 7 CFR 47.24, requires that such petitions “state specifical- 
ly the matters claimed to have been erroneously decided and the 
alleged errors.”’ While complainant made certain allegations in its 
petition, its petition is not as specific as is required. 

Accordingly, the order of July 9, 1984, is herehy stayed. Com- 
plainant may have ten days from receipt of this order to file a peti- 
tion to rehear this matter containing the specific matters required 


by the Rules of Practice. Copies of this order shall be served upon 
the parties. 


NorTHWEsT CoLtp Pack CoMPANY v GLOBAL TRAINING, INc. PACA 
Docket No. 2-6267. Decided August 15, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seg.), a Decision 
and Order was issued on June 14, 1984, awarding reparation to the 
complainant in the amount of $3,750.00. By letter received June 21, 
1984, respondent has moved that this matter be reconsidered. 

Accordingly, the order of June 14, 1984 is hereby stayed. Com- 
plainant may have fifteen (15) days from receipt of this order to file 
an answer to the petition to reconsider. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant. 
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Top Pac GROWERS AND SHIPPERS, INC. v Murray G. CRAWFORD, d/ 
b/a Murray G. Crawrorp Propuce Co. PACA Docket No. 2- 
6493. Decided August 15, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant sought reparation 
against respondent in the amount of $48,783.44 in connection with 
six transactions involving the shipment of tomatoes, a perishable 
agricultural commodity, in interstate commerce. 

A copy of the formal complaint was served on respondent. By 
letter dated July 24, 1984, complainant notified the Department of 
their withdrawal of said complaint. Complainant, in its letter of 
July 24, 1984, authorized dismissal of its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


Bonita PACKING Co. v. Purtry SupREME, Inc. PACA Docket No. 2- 
6480. Decided August 23, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Deci- 
sion and Order was issued on July 18, 1984, awarding reparation to 
complainant in the amount of $3,622.56. By petition received July 
31, 1984, respondent has moved that this matter be reconsidered. 
However, since Section 47.24 of the Rules of Practice (7 CFR 47.24), 
requires that such petitions “state specifically the matters claimed 
to have been erroneously decided and the alleged errors,” the peti- 
tion is insufficient. 

However, in order to give respondent sufficient time to file its 
reasons why this matter should be reconsidered, the order of July 
18, 1984, is hereby stayed. Respondent shall have ten days from its 
receipt of this order to file its reasons why this matter should be 
reconsidered. 

Copies of this order shall be served upon the parties. 
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Go WESTERN Propuce & CommoniTtEs, INc. v. C.L. Farin CoMPANY, 
Inc., PACA Docket No. 2-6469. Decided August 23, 1984. 

Andrew Y. Stanton, Presiding Officer. 

Complainant, pro se. 

Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seg.), a Decision 
and Order was issued on July 9, 1984, awarding reparation to the 
complainant in the amount of $77.80 plus interest. By letter re- 
ceived July 21, 1984, respondent has moved that this matter be re- 
considered and the complaint be dismissed because respondent had 
already allegedly paid the $77.80 prior to the issuance of the Deci- 
sion and Order. 

Accordingly, the order of July 9, 1984 is hereby stayed. Com- 
plainant may have fifteen (15) days from receipt of this order to file 
a response to the petition to reconsider. 


Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant. 


Vec-Mrx, Inc. v. FAIRFIELD SALES CoRPORATION. PACA Docket No. 
2-6597. Decided August 23, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER (CONTINUANCE) 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
of $8,045.45 against responddent in connection with seven transac- 
tions in interstate commerce involving shipments of cucumbers, a 
perishable agricultural commodity. A copy of the formal complaint 
was served upon respondent, and respondent has filed an answer 
thereto. In its answer, respondent averred that complainant was 
indebted to it in the amount of $34,346.85. 

Complainant, Veg-Mix, Inc., is a corporation whose mailing ad- 
dress is P.O. Drawer 1345, Belle Glade, Florida 33430. Respondent, 
Fairfield Sales Corporation, is a corporation mailing whose address 
is P.O Box 97, Fairfield, North Carolina 27826. Respondent was li- 
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censed under the Act at the time of the transactions involved 
herein. 

Prior to the issuance of a decision and order in this proceeding, 
the Department was advised that complainant had filed a volun- 
tary petition pursuant to Chapter 7 of the Bankruptcy Act (11 
U.S.C. §§ 701 et seg.), in the United States Bankruptcy Court, for 
the Southern District of Florida. 

11 U.S.C. § 362 provides for an automatic stay against continuing 
an action involving a debt once a party has filed a petition under 
the Bankruptcy Code. Therefore, in accordance with 11 U.S.C. 
§ 362, this reparation proceeding is hereby continued until the De- 
partment receives proper notification that the Chapter 7 proceed- 
ing now pending in the United States Bankruptcy Court has been 
closed, dismissed, or that the debts have been discharged. 

Copies hereof shall be served upon the parties. 


HoMESTEAD POLE BEAN Co-Op, INc. v. WAYNE F. JonEs d/b/a JONES 
Propuce Co. PACA Docket No. 2-6345. Decided August 30, 
1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER ON RECONSIDERATION 


A Decision and Order was issued in this proceeding on July 9, 
1984. A Petition for Reconsideration was filed by respondent on 
July 23, 1984. 

In its Petition respondent requested, in effect, that this tribunal 
take into consideration the fact that dump certificates are no 
longer issued by the Federal Inspection Service. This claim was 
taken into consideration in rendering the Decision and Order. On 
reconsideration, we see no reason to change our opinion. 

In view of the above the Petition for Reconsideration is denied. 
The Decision and Order dated July 9, 1984 remains in effect, except 
that it shall become effective on the date this order is signed. 

Copies of this order shall be served on the parties. 
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REPARATION DEFAULT DECISIONS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


Au Finer v. Britt Hopces & Sons. PACA Docket No. RD-84-348. 
Decided July 2. 1984. 


Respondent was ordered to pay complainant. As reparation. 
$18,018.55, plus 13 percent interest per annum from September 1, 
1983, until paid. 


ARISTOCRAT PRopDUCE ComPANY INc. v. GO/WESTERN PRODUCE AND 
Commonities Inc. PACA Docket No. RD-84-396. Decided August 
27, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$17,478.40, plus 13 percent interest per annum from August 1, 
1983, until paid. 


A. Sam & Sons Propuce Co. Inc. v. Prrme-Pac Inc. PACA Docket 
No. RD-84-438. Decided July 5, 1984. 


Respondent was ordered to pay complainant as reparation, 
$2,412.50, plus 13 percent interest per annum from November 1, 
1983, until paid. 


BarRDIN Farms Corp. v. Papaport Associates Inc. PACA Docket 
No. RD-84-410. Decided August 31, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$33,400.25, plus 13 percent interest per annum from March 1, 1984, 
until paid. 


BEAVERDAM FARMS v. JOHN FINoccHARIO. PACA Docket No. RD- 
84-364. Decided July 12. 1984. 


Respondent was ordered to pay complainant, as reparation, 
$16,702.00, plus 13 percent interest per annum from November 1, 
1983, until paid. 
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Bonita PACKING Co. v. RicHarD ITuLE & Company. PACA Docket 
RD-84-363. Decided July 12, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$8,120.45, plus 13 percent interest per annum from November 1, 
1983, until paid. 


Bruce Cuurcu Inc. v. ARMANDO CARDENAS d/b/a THE ALL AMERI- 
CAN City Propuce Co. PACA Docket No. RD-84-411. Decided 
August 31, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$5,240.00, plus 13 percent interest per annum from November 1, 
1983, until paid. 


BusHMANS, Inc. v. HuGH YounG Propuce Co. PACA Docket No. 
RD-84-358. Decided July 5, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$10,938.75, plus 13 percent interest per annum from November 1, 
1983, until paid. 


BusHMANS, INc. v. JERRY G. Lowe d/b/a Lowe Fruit & PRODUCE. 
PACA Docket No. RD-84-376. Decided August 20, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$24,661.25, plus 13 percent interest per annum from March 1, 1984, 
until paid. 


CarLo CHAVEZ v. ASSOCIATED Foop Services Inc. a/t/a ASSOCIATED 
Romney Foop Services. PACA Docket No. RD-84-353. Decided 
July 5, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$8,875.00, plus 13 percent interest per annum from November 1, 
1983, until paid. 
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Cotvin Girts a/t/a CoLvin DistRIBUTING Co. v. ARGENT PRODUCE, 
Inc. PACA Docket No. RD-84-408. Decided August 29, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$12,965.00, plus 13 percent interest per annum from October 1, 
1983, until paid. 


Crispo & Sons, Inc. a/t/a GREAT WESTERN SALES v. Wuy, INC. a/t/ 
a Isaac Kossow. PACA Docket No. RD-84-357. Decided July 5, 
1984. 


Respondent was ordered to pay complainant, as reparation 
$4,312.05, plus 13 percent interest per annum from July 1, 1983, 
until paid. 


J.R. Norton Company v. THE SLAw Housg, Inc. PACA No. RD-84- 
370. Decided July 13, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$10,074.60, plus 13 percent interest per annum from December 1, 
1983, until paid. 


Maaario Inc. v. DAN Garcia BROKERAGE INc. PACA Docket No. 
RD-84-388. Decided August 24, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$393.00, plus 13 percent interest per annum from April 1, 1983, 
until paid. 


Merit PACKING CoMPANY v. GEORGE J. HUTCHINSON AND FRANCES 
L. ToLMAN d/b/a TREASURE VALLEY Propuce. PACA Docket No. 
RD-845-347. Decided July 2, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$847.50, plus 13 percent interest per annum from February 1, 1984, 
until paid. 
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MICHAEL PREVOR AND SYDNEY PrREvoR d/b/a PREvVoR MARKETING 
INTERNATIONAL v. Two JOHNS Propuce Inc. PACA Docket No. RD- 
84-369. Decided July 13, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$2,229.50, plus 13 percent interest per annum from October 1, 1983, 
until paid. 


Mip VALLEY BROKERAGE Co. v. THE SLAw House, Inc. PACA 
Docket No. RD-84-409. Decided August 31, 1984. 


Respondent was ordered to pay complainant, as reparation. 
$9,393.00, plus 13 percent interest per annum from January 1, 
1984, until paid. 


Montecucco Farms v. CARL J. KENOYER AND JAMES M. KENOYER 
d/b/a/ Sttver State Commonities. PACA Docket No. RD-84-384. 
Decided August 22, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$4,839.00, plus 13 percent interest per annum from December 1, 
1983, until paid. 


THE OLATHE Potato Growers’ Coop Assn v. ARGENT PRODUCE INC. 
PACA Docket No. RD-84-392. Decided August 27, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$2,052.50, plus 13 percent interest per annum from December 1, 
1983, until paid. 


De Bruyn Propuce Co. v. ARMANDO CARDENAS d/b/a THE ALL 
AMERICAN City Propuce Co. PACA Docket No. RD-84-402. Decid- 
ed, August 29, 1984. 


Respondent was ordered to pay complainant as reparation, 
$4,225.00, plus 13 percent interest per annum from December 1, 
1983, until paid. 
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EASTERN IDAHO Potato CoMPANY v. PrimE-Pac Inc. PACA Docket 
No. RD-84-379. Decided August 22, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$2,000.00, plus 13 percent interest per annum from November 1, 
1983, until paid. 


EMERSON ELLIOTT PRODUCE v. CARIBE Fruits, Inc. PACA Docket 
No. RD-84-404. Decided August 29, 1984. 


Respondent was ordered to pay complainant as _ reparation, 
$40,32.24, plus 13 percent interest per annum from December 1, 
1983, until paid. 


HALLMARK PrRopUCE CoMPANY v. ARGENT PropucEe Inc. PACA 
Docket No. RD-84-356. Decided July 5, 1984. 


Respondent was ordered to pay complainant, as reparation, 


$21,581.14 plus 13 percent interest per annum from January 
1,1984, until paid. 


Howarp L. BAKER d/b/a Baker Farms v. CLARENCE MILLER Co, 
Inc. PACA Docket No. RD-84-375. Decided August 20, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$70,540.96, plus 13 percent interest per annum from November 1, 
1983, until paid. 


J.C. Watson ComMPANy v. LowE Fruit & Propuce. PACA Docket 
No. RD-84-397. Decided August 27, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$14,477.50, plus 13 percent interest per annum from January 1, 
1984, until paid. 


JOSEPH PINTO AND STANLEY J. SUSSMAN d/b/a ANGELO DiGIACOMO 
v. Brit Hopces & Sons. PACA Docket No. RD-84-383. Decided 
August 22, 1984. 
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Respondent was ordered to pay complainant. as reparation, 
$2,439.75, plus 13 percent interest per annum from June 1, 1983, 
until paid. 


O.P. Murpuy Propuce Company Inc. a/t/a O.P. Murpny & Sons v. 
ArtTHUR M. ZuruHorst d/b/a Corry BROKERAGE. PACA Docket No. 
RD-84-367. Decided July 13, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$417.15, plus 18 percent interest per annum from December 1, 
1983. until paid. 


OrEGON Porarto Co. a/t/a MILLER Propuce Co. v. ARGENT PRODUCE 
Inc. PACA Docket No. RD-84-391. Decided August 27, 1984. 


Respondent was ordered to pay complainant as reparation, 
$1,995.00, plus 13 percent interest per annum from November 1, 
1983, until paid. 


Paciric Farm Company v. Fresh Worip Inc. PACA Docket No. 
RD-84-377. Decided August 20, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$20,430.00, plus 13 percent interest per annum from September 1, 
1983, until paid. 


Paciric Fruit Inc. v. LomBiIno BANANA Corp. PACA Docket No. 
RD-84-362. Decided July 12, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$112,921.95, plus 13 percent interest per annum from July 1, 1983, 
until paid. 


PripE OF IDAHO v. PrimgE-Pac Inc. PACA Docket No. RD-84-368. 
Decided July 13, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$5,427.50, plus 13 percent interest per annum from December 1, 
1983, until paid. 
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RICHFIELD PACKING Co. INc. v. MCDONALD’s TomatToEs, Inc. PACA 
Docket No. RD-84-372. Decided July 16, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$14,637.60, plus 13 percent interest per annum from July 1, 1983, 
until paid. 


Ropert Montemayor, ANGEL DEL Toro AND Euias HANEN d/b/a 
Roserto Montemayro & Associates v. ALSTON Propuce. PACA 
Docket No. RD-84-374. Decided July 2, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$163,027.53, plus 13 percent interest per annum from May 1, 1983, 
until paid. 


Rocky Propuce Inc. v. FARM FRESH Propuce Co. PACA Docket 
No. RD-84-406. Decided August 29, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$17,025.75, plus 13 percent interest per annum from July 1, 1983, 
until paid. 


Rocky Propuce Inc. v. JosepH D. Mocerit Propuce Inc. PACA 
Docket No. RD-84-401. Decided August 29, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$5,833.50, plus 13 percent interest per annum from January 1, 
1984, until paid. 


Sacinaw Bay Potato Co-Op Inc. v. WiLL1AM H. Carson d/b/a TRI- 
State Sates Acency. PACA Docket No. RD-84-390. Decided 
August 24, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$11,718.10, plus 13 percent interest per annum from October 1, 
1983, until paid. 
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Saras Inc. v. VINCENT GALINO AND Epuarpo I. Moran d/b/a Trios 
Prop. PACA Docket No. RD-84-400. Decided August 27, 1984. 


Respondent was ordered to pay complainant, as reparation, 


$3,507.00, plus 13 percent interest per annum from January 1, 
1984, until paid. 


S & H Inc. a/t/a Ipa Prive Potato Co. v. Hotty Propuce Co. INc. 
PACA Docket No. RD-84-378. Decided August 20, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$7,536.00, plus 13 percent interest per annum from August 1, 1983, 
until paid. 


Sicma INVEsTMENTs Co. INc. formerly: Sigma PropucE Co. INC. v. 
Exias CarpENAS d/b/a Exias CARDENAS Propuce. PACA Docket 
No. RD-84-386. Decided August 24, 1984. 


Respondent wes ordered to pay complainant, as reparation, 
$6,619.00, plus 13 percent interest per annum from June 1, 1983, 
until paid. 


SmitH Potato Inc. v. CENTRAL OKLAHOMA PRODUCE SERVICE. PACA 
Docket No. RD-84-373. Decided July 16, 1984. 


Respondent was ordered to pay complainant as reparation, 
$3,797.00, plus 13 percent interest per annum from November 1, 
1983, until paid. 


Sonora Rancues Inc. v. THE ALL AMERICAN City PRODUCE Co. 
PACA Docket No. RD-84-385. Decided August 24, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$485.00, plus 13 percent interest per annum from December 1, 
1983, until paid. 


SquaRE Deat Farms Inc. v. CENTRAL WV WHOLESALE PRODUCE 
Inc. PACA Docket No. RD-84-399. Decided August 27, 1984. 
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Respondent was ordered to pay complainant, as reparation, 
$14,475.00, plus 13 percent interest per annum from December 1, 
1983, until paid. 


SQuILLANTE & ZIMMERMAN SALEs INc. v. Cot Hyun HAN d/b/a 
GrEeEN County Propuce. PACA Docket No. RD-84-394. Decided 
August 27, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$32,999.75, plus 13 percent interest per annum from October 1, 
1983, until paid. 


SQUILLANTE & ZIMMERMAN SALEs INC. v. FIELDING Propuce. PACA 
Docket No. RD-84-354. Decided July 5, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$600.00, plus 13 percent interest per annum from July 1, 1983, 
until paid. 


STANDARD FRUIT AND STEAMSHIP COMPANY v. ASSOCIATED Foop 
Services Inc. a/t/a Romney Propuce Co. PACA Docket No. RD- 
84-355. Decided July 5, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$92,747.16, plus 13 percent interest per annum from September 1, 
1983, until paid. 


Sremitt Growers Inc. v. JOSE QUINTANILLA d/b/a J. QUINTANILLA 
Propuce Co. PACA Docket No. RD-84-380. Decided August 22, 
1984. 


Respondent was ordered to pay complainant, as reparation, 
$10,259.70, plus 13 percent interest per annum from February 1, 
1984, until paid. 


SUNRISE Fruit Co. Inc. v. Farm FresH Propuce Inc. PACA Docket 
No. RD-84-403. Decided August 29, 1984. 
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Respondent was ordered to pay complainant, as reparation, 
$6,397.10, plus 13 percent interest per annum from September 1, 
1983, until paid. 


SUNSHINE PackING Housse Inc. v. AssociATeED Foop Services INc. 
a/t/a Romney Propuce. PACA Docket No. RD-84-352. Decided 
July 2, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$1,047.40, plus 13 percent interest per annum from November 1, 
1983, until paid. 


Sun Worip INTERNATIONAL, INC. v. FREDRICK Romorr d/b/a 
Sureway Distrisutinc Co. PACA Docket No. RD-84-360. Decided 
July 5, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$16,867.50, plus 13 percent interest per annum from September 1, 


1983, until paid. 


Sun Wor tp INTERNATIONAL INC. a/t/a SUN WorRLD v. FRESH WORLD 
Inc. PACA Docket No. RD-84-398. Decided August 27, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$2,770.50, plus 13 percent interest per annum from October 1, 1983, 
until paid. 


Sun Wortp INTERNATIONAL, INC. v. TAyLor-Byers, Inc. PACA 
Docket No. RD-84-361. Decided July 5, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$15,514.88, plus 13 percent interest per annum from November 1, 
1983, until paid. 


TamuRA ONION COMPANY v. SEBASTION Foop Distrisutors, INC. 
PACA Docket No. RD-84-371. Decided July 13, 1984. 


Respondent was ordered to pay complainant as reparation, 
$14,890.00, plus 13 percent interest per annum from November 1, 
1983, until paid. 
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TANIMURA AND ANTLE v. MACDONALD Import Co., Inc. PACA 
Docket No. RD-84-365. Decided July 12, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$6,825.00, plus 13 percent interest per annum from October 1, 1983, 
until paid. 


TENNECO WEsT INc. v. HoLty Propuce Co. Inc. PACA Docket No. 
RD-84-3.66. Decided July 12, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$10,025.50, plus 13 percent interest per annum from September 1, 
1983, until paid. 


Torrey Farms, INc. v. SEBASTION Foop Distrisutors, Inc. PACA 
Docket No. RD-84-387. Decided August 24, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$5,670.75, plus 13 percent interest per annum from November 1, 
1983, until paid. 


Ucon Propuce Inc. v. AssociaTED Foop Services Inc. a/t/a Asso- 
CIATED ROMNEY Foop Services. PACA Docket No. RD-84-407. De- 
cided August 29, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$9,232.50, plus 13 percent interest per annum from November 1, 
1983, until paid. 


WetumpKA Fruit Co., INc., v. WiLLIAM H. Carson d/b/a TRI-STATE 
Sates Acency. PACA Docket No. RD-84-389. Decided August 31, 
1984. 


Respondent was ordered to pay complainant, as reparation, 
$3,995.00, plus 13 percent interest per annum from July 1, 1983, 
until paid. 
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WILLAM R. WILLIAMSON d/b/a WILLIAMSON FARMS v. PRIME-PAC 
Inc. PACA Docket No. RD-84-395. Decided August 27, 1984. 


Respondent was ordered to pay complainant as reparation, 
$4,462.50, plus 13 percent interest per annum from October 1, 1983, 
until paid. 


West VALLEY Propuce v. 125-First Ave. CORPORATION a/t/a 
GREENBERG’S NATURAL Foops. PACA Docket No. RD-84-405. Decid- 
ed August 29, 1984. 


Respondent was ordered to pay complainant, as reparation, 
$2,772.00, plus 13 percent interest per annum from April 1, 1983, 
until paid. 
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MISCELLANEOUS REPARATION DEFAULT ORDERS 


Carpers ISLAND Faro, INc. v. STANLEY & JOE Russo. PACA Docket 
No. RD-84-174. Decided July 10, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER DENYING MOTION TO REOPEN 
AFTER DEFAULT AND DEFAULT ORDER 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seq.), the respondent 
failed to file a timely answer. Prior to the issuance of a Default 
Order, respondent filed a motion to reopen the proceeding after de- 
fault and allow the filing of an answer pursuant to section 47.25 of 
the Rules of Practice (7 CFR 47.25(e)). 

An Order Denying Motion to Reopen After Default and a Default 
Order were issued on May 8, 1984. Service upon respondent was at- 
tempted at the address to where the previous correspondence had 
been sent, 1168 37th Street, Brooklyn, New York 11210. Service by 
certified mail was not successful and the documents were sent by 
means of regular mail. However, at the time such attempted serv- 
ice occurred, the Department had in its possession an address 
which respondent had asserted in its motion to reopen was re- 
spondent’s current address, 1833 Brooklyn Avenue, Brooklyn, New 
York 11210. Respondent has denied that it was served with the 
May 8, 1984, orders. In view of the aforementioned circumstances, 
the May 8, 1984, orders shall be considered void due to lack of serv- 
ice. 
With respect to respondent’s motion to reopen, it is concluded 
that good reason has not been shown why the relief requested in 
the motion should be granted. Respondent claims that the com- 
plaint was served upon the former address and had to be forward- 
ed. However, the return-receipt card in the file indicates that some- 
one signed for the complaint on respondent’s behalf on February 
13, 1984. Respondent also claims that service of the complaint was 
improper because it was received by a resident of the household, 
not respondent. This is irrelevant, as the signee is considered to 
have been acting on behalf of the respondent at the time. Respond- 
ent’s motion to reopen after default is, therefore, denied. The issu- 
ance of an order without further procedure is appropriate pursuant 
to section 47.8(d) of the Rules of Practice (7 CFR 47.8(d)). 

Complainant, Capers Island Farm Inc., is a corporation whose ad- 
dress is Box 218, Frogmore, South Carolina. Respondent is a part- 
nership composed of Stanley Russo and Joe N. Russo doing busi- 
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ness as Stanley and Joe Russo, whose address is 1833 Brooklyn 
Avenue, Brooklyn, New York. 

Respondent was licensed under the Act at the time of the trans- 
action or transactions involved herein. The facts alleged in the 
formal complaint are hereby adopted as findings of fact of this 
order, with the exception of the respondent’s alleged address, and 
constitute a violation by respondent of section 2 of the Act (7 U.S.C. 
499b). Accordingly, within 30 days from the date of this order, re- 
spondent shall pay to complainant, as reparation, the amount 
stated below, which we find to be the amount of damage to which 
complainant is entitled as a result of the violation found herein, 
with interest thereon at the rate of 13 percent per annum from the 
following date, until paid. 

REPARATION AWARD: $25,956.00, with interest thereon from 
August 1, 1983. 

Copies of this order shall be served upon the parties. 


DELAWARE PropucE GrRowERS, INC. v. INSTITUTIONAL Foop Prop- 


ucts, Inc. PACA Docket No. RD-84-219. Decided July 10, 1984. 
Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER VACATED AND DEFAULT ORDER REINSTATED 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a De- 
fault Order was issued on April 13, 1984, awarding reparation to 
complainant in the amount of $6,412.73, plus interest at the rate of 
13% per annum from September 1, 1983, until paid. After respond- 
ent filed a Motion to Set Aside Default on April 24, 1983, the De- 
fault Order was stayed on June 1, 1984. Complainant was served 
with a copy of the Motion and filed an opposition thereto. 

Respondent’s motion to set aside its default is based upon its alle- 
gation that it failed to file a timely answer because it thought the 
dispute had been settled and that it had paid the complainant what 
the latter was due. However, while such an allegation might go to 
the merits of complainant’s complaint, it is not meritorious 
grounds for granting reopening of this matter. In order to merit re- 
opening its default, respondent would have had to show good 
reason why it failed to file a timely answer. Yet respondent admits 
ignoring the Department’s notice that it had to file a formal 
answer. Under these circumstances, we cannot grant its motion. 
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Accordingly, the June 1, 1984, Stay Order is vacated and the 
April 13, 1984, Default Order is reinstated except that respondent 
has thirty days from the date of this order to make payment to 
complainant. 


JouHNn E. Rocers d/b/a JoHN RoGers v. STANLEY & JOE Russo. 
PACA Docket No. RD-84-267. Decided July 10, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER DENYING MOTION TO REOPEN, VACATING STAY ORDER, AND 
REINSTATING DEFAULT ORDER 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S C. 499a et seg.), the respondent 
failed to file a timely answer. However, subsequent to the issuance 
of a Default Order on May 2, 1984, respondent filed a motion to 
reopen the proceeding after default and allow the filing of an 
answcr pursuant to section 47.25 of the Rules of Practice (7 CFR 
47.25(e)). An order was issued staying the May 2, 1984, Default 
Order on May 18, 1984. 

Respondent claims that it requested an extension of time to file 
its answer in a letter dated April 13, 1984. That letter was received 
by the Department on April 18, 1984. However, respondent was ad- 
vised by the Department in a letter served upon respondent on 
March 16, 1984, that it had 20 days from its receipt of such letter 
to file an answer. The 20 day period expired on April 5, 1984. 
Therefore, respondent’s request for an extension of time occurred 
after it was already in default. This does not constitute a good 
reason for reopening after default Accordingly, respondent’s 
motion is denied, the May 18, 1984, Stay Order vacated, and the 
May 2, 1984, Default Order is reinstated. The amount awarded in 
the May 2, 1984, Default Order shall be paid within 30 days from 
the date of this Order. 

Copies of this order shall be served upon the parties. 
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J-B MARKETING, INc. v. High YouNG Propuce Co. PACA Docket 
No. RD-84-320. Decided July 10, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $2,697.50 in connection with a 
transaction involving the shipment of potatoes in interstate com- 
merce. 

A copy of the formal complaint was served on respondent. By 
letter dated June 13, 1984, complainant notified the Department 
that respondent had made payment in full and authorized dismis- 
sal of its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


Jos Cimino Foops, Inc. v. James N. FAULKNER & JONATHAN STORM, 
d/b/a FAULKNER & Storm. PACA Docket No. RD-84-12. Decid- 
ed August 14, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER VACATING STAY, DENYING RECONSIDERATION AND 
REINSTATING DEFAULT ORDER 


In this reparation proceeding pursuant to the Perishable Agricul- 
tural Commodities Act, 1930 as amended (7 U.S.C. § 499a et seq.), a 
complaint was filed on August 10, 1983, alleging that the respond- 
ent partnership was indebted to the complainant in the amount of 
$5,670.00 as a consequence of a transaction, in interstate com- 
merce, involving garlic, a perishable agricultural commodity. The 
complaint was served on the respondent partnership on September 
6, 1983, however, the respondent failed to file a timely answer. In 
view of its failure to file a timely answer, pursuant to section 
47.8(d) of the Rules of Practice (7 CFR § 47.8(d)), a Default Order 
was issued against the respondent partnership on November 3, 
1983, requiring it to pay the complainant $5,670.00 plus interest. 
By telegram, dated October 28, 1983, but not received until Novem- 
ber 14, 1988, and by letter dated November 7, 1983, received No- 
vember 10, 1988, the respondent partnership by Jonathan R. 
Storm, requested that the default be set aside. The grounds which 
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Mr. Storm asserted for setting aside the default was that the part- 
nership had been dissolved, effective February 1, 1983, and that he, 
personally, was “late in receiving the necessary information con- 
cerning the complaint.” He did indicate, however, that response 
could be made to him or to Mr. Faulkner to whom service had per- 
viously been made. By order dated November 28, 1983, the default 
order was staying pending consideration of the respondent’s 
motion. After the complainant filed an opposition to the reopening 
of this matter, an Order Vacating Stay and Reinstating Default 
Order was issued on January 5, 1984. In that order we stated as 
follows: 

Respondent claims that after it split in February 1983, the 
person concerned in this transaction, Jonathan R. Storm, moved 
and was late in receiving the necessary information. However, the 
record shows that the complaint was properly served upon respond- 
ent on September 6, 1983, and if respondent failed to properly 
notify Mr. Storm of the existence of this complaint, it is not excuse 
for respondent’s default. 

In view of the above holding, we denied reopening and reinstated 
the default order. By letter dated January 19, 1984, received Janu- 
ary 23, 1984, Mr. Storm requested that we reconsider our denial of 
the respondent’s petition to set aside the default. By order dated 
June 7, 1984, the January 5, 1984, Order Vacating Stay and Rein- 
stating Default Order was stayed pending reconsideration. We have 
reviewed the file once again and we can find absolutely no grounds 
for reconsidering our prior decision. The respondent was properly 
served, a point which the respondent concedes and, because it was 
properly served: the respondent had an obligation to file a timely 
answer. It did not. In view of its failure to file a timely answer, it 
must be held to be in default. Respondent could have requested 
that it be granted an extension of time. Had it done so, the admin- 
istrative staff responsible for handling such matters would un- 
doubtedly have granted such an extension pending Mr. Storm’s 
return. However, the respondent did not do so. When a formal com- 
plaint is served upon a party in these proceedings, it has an obliga- 
tion to respond. Such obligation cannot be discharged in an untime- 
ly fashion. 

Accordingly, the Stay Order of June 7, 1984, is vacated, respond- 
ent’s petition for reconsideration is denied, and the Default Order 
of November 3, 1983, is reinstated except that the reparation 
awarded therein shall be paid within 30 days from the date of this 
order. 
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Copies of this order shall be served upon the parties. 


Vec-Mrix, Inc. v. SYRACUSE AND JENKINS Propuce Co., Inc. PACA 
Docket No. RD-84-260. Decided August 20, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER AMENDING PRIOR ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.), an order 
was issued on June 22, 1984, dismissing the complaint because of 
complainant’s failure to respond to a May 18, 1984, letter directing 
complainant to show cause why the complaint should not be dis- 
missed. In a letter received by the Department on July 5, 1984, 
complainant’s attorney claimed that complainant had no opportu- 
nity to respond to the May 18, 1984, letter. Complainant’s attorney 
requested that the June 22, 1984, order of dismissal specify that 
such dismissal is without prejudice, so that complainant will be 
able to bring an action against respondent in Court. 

There is absolutely no merit to the argument made by complain- 
ant’s attorney that complainant had no opportunity to respond to 
the May 18, 1984, letter, as such letter was sent by certified mail to 
complainant’s attorney, and received by him on May 21, 1984. How- 
ever, we will nonetheless grant complainant’s request. The June 
22, 1984, order is hereby amended to read that the complaint is dis- 
missed without prejudice. 

Copies of this order shall be served upon the parties. 


Cat-CeEL MARKETING, INC. v. ARMANDO CARDENAS d/b/a THE ALL 
AMERICAN City Propuce Co. PACA Docket No. RD-84-381. De- 
cided August 31, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $3,578.59 in connection with 
eight transactions involving the shipment of mixed vegetables, all 
being a perishable agricultural commodity, in interstate commerce. 
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A copy of the formal complaint was served on respondent. By 
letter dated July 25, 1984, complainant notified the Department 
that respondent tendered to complainant a check in full settlement 
of complainant’s claim. Complainant, in its letter of July 25, 1984, 
authorized dismissal of Its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 
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In re: J.A. FLowER Service, Inc. PQ Docket No. 10. Decided July 9, 
1984. 


Importing Soil—Civil penalty—Consent. 


Torn Ruley, for complainant 
Respondent, pro se. 


Decision by Dorothea Baker, Administrative Law Judge. 

This proceeding was instituted under the Federal Plant Pest Act, 
as amended, (Act) (7 U.S.C. §§ 150 aa et seg.) by a complaint filed by 
the Administrator of the Animal and Plant Health Inspection Serv- 
ice alleging that J.A. Flower Service, respondent, violated the Act 
and regulations promulgated thereunder (7 CFR § 330.300). The 
parties have agreed that this proceeding should be terminated by 
entry of the Consent Decision set forth below and have agreed to 
the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent admits specifically that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Finding of Facts set forth 
below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that United States De- 
partment of Agriculture is the “prevailing party” in this proceed- 
ing and waives any action against the United States Department of 
Agriculture under the Equal Access to Justice Act of 1980 (5 U.S.C. 
§§ 504 et seg.) for fees and other expenses incurred by the respond- 
ent in connection with this proceeding. 


FINDINGS OF FACT 


1. J.A. Flower Service Inc., is a business entity having its princi- 
pal place of business at 2003 N.W. 70th Ave., Miami, Florida 33122. 

2. On or about January 1, 1984, the respondent moved lilies, 
which had soil attached to the roots, into the United States from 
Aalsmeer, Holland. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
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disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of five hundred dollars 
($500) which shall be payable to the “Treasurer of the United 
States” by certified check or money order, and shall be forwarded 
to Jaru Ruley, Office of the General Counsel, Room 2422, So. Bldg., 
United States Department of Agriculture, Washington, D.C. 20250, 
within thirty (30) days from the effective date of this order. 

This order shall become effective on the date upon which service 
of this order is made upon respondent. 


In re: SrevEN AND Patricia CHuNG. PQ Docket No. 6. Decided 
August 29, 1984. 


Violation of Act—Civil penalty—Consent. 


Thomas Bundy, for complainant. 
Respondent, pro se. 


Decision by Dorothea Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of August 20, 1912, 
as amended (Act) (7 U.S.C. § 151 et seg.), by a complaint filed by the 
Administrator of the Animal and Plant Health Inspection Service 
alleging that Steven Chung and Patricia Chung, respondents, vio- 
lated the Act and regulations promulgated thereunder (7 CFR 
§ 1.130 et seqg.). Respondents Steven Chung and Patricia Chung 
have agreed that this proceeding should be terminated by entry of 
the Consent Decision set forth below and have agreed to the follow- 
ing stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondents Steven Chung and Patricia 
Chung specifically admit that the Secretary of the United States 
Department of Agriculture has jurisdiction in this matter, neither 
admit nor deny the remaining allegations in the complaint, admit 
to the Findings of Fact set forth below, and waive: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 
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(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 
2. Respondents also stipulate and agree that United States De- 
partment of Agriculture is the “prevailing party” in this proceed- 
ing and waive any action against the United States Department of 
Agriculture under the Equal Access to Justice Act of 1980 (5 U.S.C. 
§ 504 et seg.) for fees and other expenses incurred by the respond- 
ent in connection with this proceeding. 


FINDINGS OF FACT 


1. Steven Chung and Patricia Chung, herein referred to as the 
respondents, are individuals whose address is 1092 Kaumoku 
Street, Honolulu, Hawaii 96825. 

2. On or about December 25, 1983, at the Honolulu International 
Airport, Honolulu, Hawaii, the respondents boardeded (sic) United 
Airlines flight 116 to Los Angeles, California. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 


disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


Respondents are assessed a civil penalty of two hundred dollars 
($100 each) which shall be payable to the “Treasurer of the United 
States,” by certified check or money order, and which shall be for- 
warded to Thomas E. Bundy, Office of the General Counsel, Room 
2422 South Building, United States Department of Agriculture, 
Washington, D.C. 20250, within thirty (80) days from the effective 
date of this order. 

This order shall become effective on the day this order is served 
upon the respondents. 
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ent’s request for reconsideration 


PACKERS AND STOCKYARDS ACT, 1921 
ACCOUNTS OF SALE OR PURCHASE 
False, inaccurate or misleading. 


BONDING REQUIREMENT 


estonia 1070 


och Seis 1071 


createed 1100 


1119, 1121 


PRIM DM es icsos ioscccekcctchtsctadesscttcagas 1122, 1124, 1167, 1172, 1175, 1179, 1180, 1186, 1189 





SUBJECT INDEX 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


CHECKS OR DRAFTS PAGE 
Issuing insufficient funds checks 1122, 1124, 1158, 1169, 1177, 1182, 1184 
CIVIL PENALTY 


CONSIGNMENT 


Permitting auctioneers and other employees engaged in actual 
conduct of auction sales to purchase consigned livestock for 
their own accounts or the accounts of others. 


Using funds from sale of consigned livestock for own speculative 


CUSTODIAL ACCOUNT 
Failure to maintain accurately 
Failure to maintain in conformity with regulations 
Issuing checks before depositing full amount of purchase price in 


Bond, failure to file and maintain 1114, 1117 
Engaging in business without being solvent. 1114, 1117 
Issuing insufficient funds checks. 

DISMISSAL 
Service impracticable 

INSOLVENCY 


Engaging in business while current liabilities exceed current 





SUBJECT INDEX 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


MISREPRESENTATION 
Original or actual purchase weights 
Original or actual purchase price 
True nature of all charges made for services 
PURCHASE PRICE 
1122, 1124, 1158, 1169, 1194 
1117, 1158 


SUSPENSION 
Terminated—respondent no longer insolvent. 


Until bonding requirements met. 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
ADMENDMENT 


Prior order amended to read dismissed without prejudice. 
ADMISSION . 


Respondent admits not paying in full 

Respondent admits non-payment 
BANKRUPTCY 

As cause for dismissal 

Reparation action continued pending bankruptcy proceedings 
BILL OF LADING 

Misread by trucker. 
BROKER 

Acted as purchaser, not broker 

Became purchaser by failure to act responsibly 





SUBJECT INDEX 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


COMPLAINT 
Filed within statutory period 
CONSIGNMENT 
Superceding original sales contract 
CONTINUANCE 
Automatic stay following petition filed under Bankruptcy Code 
CONTRACT 
Breach of, failure to meet grade required 
Breach of, failure to prove. 
Breach of, failure to ship specified produce quality 
Contract relationship, failure to prove 
Contractual relationship proven. 
Failure to prove specified type and quality not shipped 
Installment contract not null and void if one portion fail specifi- 


COUNTERCLAIM 

caches coisa Seccacnsne scbeces colscesapehgsnisaosokonssoesacsibonk bboollgpsvcebsccionecesssbovssseian 1210 
DAMAGES 

Failure to prove. 

Failure to prove extent 

Failure to prove unproper handling 

Failure to submit sufficient evidence of loss 

Price reduced by damages. 
DEFAULT 


Order reinstated, awarding reparation to complainant. 
DEFENSE 

I ON NNN cach snacissscevseqisbebipescibnesiasevesnsovsicleteabibgoussssensstdiceesiosiissseckeniacte 1288 
DISMISSAL 


Complainant authorized dismissal of complaint 1347, 1349 





SUBJECT INDEX 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
DISMISSAL—Cont. PAGE 


Complainant failed to prove its case. 

Compromise reached. 

Damages exceeded contract price. 

Failure to file timely petition to rehear, reargue and reconsid- 


Failure to prove sale occurred. 
PPSItame 00 GUNERATY UIPOEE OF FOIE aac sscssessssseseccossescescascssensstacsecoosiessasscsosagcesasecsessess 1300 
Matter resolved by Bankruptcy Court. 


Of reconsideration, due to failure to address breach of warranty 


Petitions for reconsideration dismissed 

Reparation payment made to complainant 

Withdrawal of complaint by complainant 
DUMPING 


FOB SALE 
Respondent in possession at point of sale 
LIABILITY 
Joint and several 
LICENSE DENIAL 
For unfitness—convicted felon. 
NE IE a iccscssceascacecesezs as aksenxcnanssccnccaicavsexocascacensssdisusnsai@iestetN erage cam 1204, 1206 
MARKET PROTECTION 
Failure to prove. 
PREVIOUS PURCHASE 
Set off disallowed 
PURCHASE PRICE 
Failure to pay in full 
RECONSIDERATION/REOPEN 
Motion to reopen after default, denied 


Neither petition raised new evidece or issues. 





SUBJECT INDEX 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


RECONSIDERATION/REOPEN—Cont. PAGE 


REPARATION AWARDED 
Balance due and owing 
Balance due and payable 
Payment due to complainant. 
Balance due for transaction 
Commission due. 
Difference between market price and unpaid contract price. 
Dumping not proven 


STAY ORDER 
Pending filing of answer to petition to reconsider 
Pending filing of petition to rehear. 
Pending filing of reasons to reconsider 
Pending filing of response to petition to reconsider. 
Petition for reconsideration. 
Vacated—prior order reinstated. 

SUITABLE SHIPPING CONDITIONS 
Refrigeration not requested 
Respondent’s part loading caused spoilage 





SUBJECT INDEX 


PLANT QUARANTINE 
CIVIL PENALTY 


PROHIBITED/RESTRICTED ARTICLE 
Imported lilies with soil attached to roots. 
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